Community Based Conservation inS Asia
A Sevies of Case Studies and Theme Papers ouths

Across the world, a powerful new trend in (e ConServarian and
management of natural resources is where local COMMmunitiss dre
empowered 1o manage their surrounds, This could e a self-
initiated process by the community, or triggered by an NGO

overnment agency, or donor. It could be exclusively handled Ir;
the community, or be some form of collaboratjve ur*]iﬂm'
management with outside agencies and indivjnluaJ.LTi;gmuﬂmﬂm-
could be biodiversity conservation, livelihand security, water
irvesting, or others. But whatever the origin and nature and

mativation behind the initiative, the trend rowards fﬁmriliunﬁ'f.

i2sed conservation and management s clear

south Asia is fast emerging as a pioneer in this naw tresd.
Comimunities ara digrring deep into thedr past and I"E_‘Lﬂvjng e
teacicions of communal (lt‘CiElim'.l-n'lakim;. as also mj'-l&[il‘ls}:ﬁ new
circumstances and challenges. NGOs and povesrimeng agencies and
'J'RJHD-"“E_ are learning that working "with" rather thin “againg” of
even Yior" communities, 15 a much surer way .;.fg,_—himam

At hundreds of sites across the region, community bassd |Lr1t@p:

are reviving and protecting natural ecosystams, reviving threatensd

wildlile populations, and achieving higher lavels of Hivellhood

security. But there are also challenges: gender and cliss/easte
inequities within communities, powerful commercial end industrial
forces undermining conservation. On the posicive side, each af the
region's countries is revamping its planning and policy framework,
to facilitare community based conservation (CRC)

[his series of case stucies and theme papers documents & number

of CBC sites or themes in the region. This attempt follows & broad

overview of the statws of CBC in South Asia, which has besn
published in early 2000 by Kalpavriksh and 1IED as Whete
Commanities Care; Community Based Conservtion of Wil wnd
Ecosystens in South Asia. Each srudy describes the inftiarive in'degall,
and analyses it to learn lessons for the future and for other Sies in
the region. The case studies ared the theme papers are given in the
inside back cover
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Summary

An analysis of conservation-related statutory legizlation in Mepal
and India reveals several points of difference between statutory
and customary law, as well as areas of complementarity.

The main laws relevant in Nepal are:

Forest Act 1993 and Forest Rules 1995 including community
forestry

Mational Park and Wildlife Conservation Act 1973 and the
Himalayan Madonal Park Regulation 1980

Marianal Park and Wildlife Conservadon Act 1973 with third
amendment in 1989 incorporating the concept of Conserva-
tion Areas, and the Conservation Area Management Regula-
ticn 1996

Mational Park and Wildlife Conservation Act 1973 with the
fourth amendment in 1993 incorporating the concept of Bufler
Zone Management and the Buffer Zone Management Regula
tion 1996

The laws and policies in India are:

[rdian Forest Act 1927

Forest Conservation Act 1980

Faorest Policy of 1952 and 1988

Joint Forest Management Circular

Wild Life (Protection) Act 1972

Panchayat (Extension to Scheduled Areas) Act 1996

Arunachal Pradesh State Laws (Assam Forest Regulation; As-
sam Frontier (Administration of Justice) Regulation 1945; and
Arunachal Pradesh (Protection of Customary Laws and Social
Practices) Bill 19%94)

Customary laws are still strong in many pares of India and Nepal,
such as Aronachal Pradesh in India, and Annapurmna in Nepal. In
many cases, where they have eroded or declined in importance,
recent community-based conservation (CBC) or community-based
wildlife management (CWM) initiatives have attempeed 1o either
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revive them or evolve new communicy rufes. However, there is not
much recognition of these rules at official levels.

Customary law scores over statutory law in many ways:
speedier (somedmes almost instant) justice; greater accessibility
to local people; more transparent a3 the mechanisms are immedi-
ately visible; cheaper; and more sensitive o the ability of offend-
ers 1o pay penalties (thus, smaller penalties for the poor).

However, there are disadvantages too. For instance, the lack
of any other forum of redress in a customary dispute-resolution
system makes it difficult for even genuinely aggrieved parties to
get justice. In today's times, of course, they can approach the for-
mal judiciary if their own customary cnes ler them down, but this
is not always logistically possible. Secondly, given the serious in-
equities that often pervade local communities (see Chapter 10),
customary law can also be a means by which the dominant sec-
tions hold on to their power. Also, many statutcry laws are often
(but not necessarily) more progressive when it comes to funda-
mental human rights,

Detailed analysis of the above listed laws and instances re-
veals that existing conservation legislation is weak in [ocal-level
canflict resclution in both countries. Such resclution is still often
effectively dealt with by customary modes, though in modem con-
texts this too frequently fails. At several sites, it s clear that rules
and regulations evolved through 2 community process are diffi-
culr to admiinister beyond a point unless these have the sanction
of the state, especially if violators happen to be members of neigh-
beuring communities who do not recognise these rules and regu-
lations.

The critical question then is: how can ¢ustomary and statu-
tory law be combined such thar the pogirive elements are mot-
ally strengthened, while avoiding a process of undermining each
other?

The following measures are needed to make customary and
statutory law complementary;

. Customary and community laws need to be given official en-

couragement, including chrough their recognition in statutory
[

',!'Irp.niitl.!nu[ and Miulern Law in |

nefia and Nepal il

Provisions concerning nevtral conflict-resolution mechanisms
need to be incorporated into laws re lating vo natural rescurces.

Education about the law is required ar all levels; about statu-
wory laws at the community lewel, m_ﬁd about customary law at
the level af official authorities. It is suggested that the Law
Departments should engage in extension work to poplilarise
law, while NGOs and others should d?:uumnl: custemary far'f:I
community laws and make them available to the authorities.

Srate pelicy and law-making exercise needs to be made muech
mote participatory, opening them up (o members of the pub-
fic- _
Judgments emanating from courts at all levels in bath India
and Nepal require further studies to -:‘Iv:tJ:EmInc how r.uim_rnd-
ary law has been dealt with by them, anbcl how they have trie
to relate customary faw with statutory i,




;i introduction

All societies whether developed or developing are governed by rules
and regulations. Behaviour of people residing in a particular area
ja bound by certain Jaws and customs. The urban society is Jargely

erned by coxdified and state rules framed by a legislative Py
On the cther hand, rural arwd indigenous soceties are govel ned by
a larger marcix of laws, These are the customary 1aws, statutory
[aws, moral laws and religious laws, The lateer two can be consid-
aped to be sub-sets of custemary lzws. The rural and mdigenows
eacieties fall in the category of semi- auronemaous societies since
foc the purposes of governance, they generate their own rules and
regulations and at the same time are also subjected 1o the laws
made by the Stare and Central law making bodics', Semi-autonc-
mous societies have the means 1o induce compliance and coerce
conformity (through indigencus institutions) to the rules made
by them. [t is alsa observed that stagutory Jaws are often thrust
upan the ongoing social arrangements in the field where binding
obiigations already exist and mast often the statubory laws are
inconsistent with these ongoing arrangements Hence, these stalli-
tory laws fail to meet the objective with which these are legislated
and in addidon, face a lot of resentment at the local level by the
people when these come i conflict with the ongoing ATENgEmENts
This was clearly documented in the case of Annapurna Conserva-
rion Area Project in Nepal {discussed later).

A plerhora of documentary evidence aml considerable personal
experienice shows that community based conservation is gaining
quccess in such semi-autonomeous societies where the society i
able to Induce compliance from its members. Commumnity
ini tiatives In conservation are more peominet in arcas inhabitaed
by rural and indigenous people. It 1s very simple to link the two
The rural and indigenous societies are still intrinsically linked
i the natutal resource base for fulfillment of their basic require-
ments such as food, fuel, fodder, shelter, medicines, clothing,
etc. The urban society has distanced irself from this resource base
ond hence is not immediately affected by the depletion thereof.

| Thisinclhudes law made by the judges, ie. judicial decistons or coust
a4
arders,
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Technological advances and monetised economy have been able o
find them alternatives and substitutes, or bring natural resources
from far away places “invisible' to urban citizens, to fulfill their
mieec]s

The undbated destruction and exploitation of the forest re-
sources has endangered the life suppart system of rural/indigenous
society. MNatlonalisation of forests and the steady growth [n our
consumpiion and population are major causes for this situation,
whether in India or Nepal. Maticnalisation of forests deprived com-
munities especially forest dwellers of thelr means of |jvelihood
and habitation. In order to create reserved forests and other pro-
tected areas, these dwellers were pushed away from the forests,
The rights of the people in such aress were curtailed witheut giv-
ing them alternatives for meeting their survival needs, Pesides
meeting the colonial needs of the British rulers in India, the for-
ests began to be exploited by the people devoid of any other op-
tons, As the peaple had lost the motivation to protect the forests,
the expleitation of resources was no longer sustainable. The
colonisers had no interest in conservation. They introduced
the scientific management of farests by setting up a forest depart-
mant, the primary obhjective of which was certalnly not ‘conserva-
tion'”.

Community initiatives in conservation often began with the
primary purpose of dealing with the crisis situation. When noth-
ing was left to meet the requirements of the loeal peopls, they had
na other alternative but to start conservation and repeneration of
the forests in their vicinity, by curtailing their needs and imposing
regulagion on their extraction

The stability and sustainability of such effors. ro a great ex-
tent is dependent on the legislative supporr it gets. Barring the
forest and wildlife legislation in Nepal, laws In no other Soath
Asian countries have till recently given recognition to com munity
based conservatlon. These independent countries continus ta
follow the laws with a colonial tinge, meaning that these couin-
tries? are still following either laws cnacred by their colonisers

2 India, Pakistan and Bangladesh are still faliowing the foresr law en
#cted by the Britsh In the early 20th century, wien these counmrles
together as a part of India were under British rule,

sraditiomal and Modern Law it India atad Nepal

« that are not people-fricadly. In some cases the laws

I | " =0
S copts In conservation that are not suitable for these

F“-Dm-.'.ltt' I_'-':'["
cOUnEres” v

what surpasses all comprehension is the rrt:::_:h_m ':hf 5.:-:}:.=I~1
ments are not amending sech obsolete lawsl _I hi= is :-fuui._i.p.f- 0
the mindset of the bureaucracy’, which continues to hol ;i_"- W
ald models of conservation. [t is here that governments try 1o Haunt

stheir bare minimum effarts in the form of formulation of progres-

give policies* arnd pmu:lama:ic-n::-r'\adr_nilni?.:r:r.ivr: ordn::.s‘.'. '-'-|'II:I:'“
have very little enforcement value . If the BEvErmmcTLs M-LI;:: 4
winced abour the success of the participatory of r.nrr'.rzlumt:, ”F{‘ .
models of conservation, what keeps them from fE‘LGi'I:I]'I:i‘I'.'In.II-\.;
amendments to the old laws n:n:c!n:ﬂnnt: these !11-::-1': .z- : m:;::_
The Mational Forest Policy of India, :.-.rlnr;!‘. far the Ei.rl_:-L time ac
knowledged the role of local communities in conservanon, |.-1_n.n:..'r
aver 4 decade old. Yert che government has not heeded the provi-
glons® therein.

3 The wildlife legiskation, may it be for India, Pakistan, H?:_I!E|HIJL'5.|-I. sdl
Lanka or Bhutan, has made provisions for creation of sancluaries,
nature reserves, nathonal parks, strict nature reserves £ic, wihich are
all bazad on the western maodels of protecton, HI.'}'.:J I.:.-.lll.l\_'.l.ll.u.]:r .l_'a-.-
eeption that has made allowance fof [I_1-2 declaration -::-I't__:-n:--.:n :-u;.:m
Areas, which 15 2 more participatary form of ncm:.ar'.'.luf-n. r-TTe-Iu
cently in 1997, in India, the amendment proposed to f“ "-i'r: -.-I-Li-
{Protection) Act 1972, has also recommended TWO ne salegorles o
‘conservation reservas’ and ‘commanily rescrves.

4 Alcheugh the bureaueracy ks not the -uw-ur.:k}if&l_.'. agency in Hiw ._1.f
these countries, vet [t plays 2 major role in drafting the Bill (the pre-
mature stage of the Act or the law).

& PBar instance the Indian Forest Policy of 1588

& JFM Resolutions in Tndi
Policies and administrative arders in the normal course are not e
farceable in the court of law implying that any viclaton of these
cannot be ehallenged in the court of law:. .

B Provision 4,15 of the BMational Farest Policy of India says, ".ﬂ.-,';-f_n:qj-r.
ate legislation should be undestaken, supporied by adequare J.I'I -In-
structure, at the Centre and State levels in arder o implement the
Polkcy effectively”.
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The forest and wildlife legislation In the South Aslan couns
tries except In Nepal®, has not only disregarded the rights of
local communities to the resources in forests and other habitats;
but has also overlooked the effectively managed resources in
areas inhabited by these communities. These laws normally con-
sider the rights of local people only to the extent that these are
regarded in the process of abrogation of the right. The wildlife law
in India provides for continuation of rights but doesn’t give any
specific grounds under which these rights will be considered and
retained, thus leaving room for estrangement of people on an ad
fhoe basis.

Realisation regarding peoples’ role in conservation has dewned
in the recent years, yet the buresucratic will to part with its mo-
nopolistic autharicy over the respurces iz lacking. A notable ex-
¢eption to this is the Panchayat (Extension o Scheduled Areas)
Act 1996, thaugh its potentially powerful decentralisation provi-
slons are being diluted in actual implementation at state levels
(zee Section 4.2.6).

The fact that community based conservation has been going
on for years and has started (o gain success in more recent
rimes. does not necessarily reflect the efficacy of the forest legisla-
tion. The credit for this goes v the lack of or poor enforcement
often due to pavcity of humanpower at the disposal of the forest

B The Forest Act af 1993 in Nepal has acknowledged the importance
af eenrnunity basad conservation and hence has incorporated a new
category of forest namely Community forests. The process of hanad-
ing over of national forests w the community has begun and by 1996,
162551 ha of forest land had been handed over to nearly B0 com:-
musdey farestry user groups. The Mational Park and Wildlife Conser-
vation Act has |.‘-'-.C-'_'IEF-I:FIIIELI. il e CALERDry of provected area namely
the Conservation Area which seeks community participation in con-
servarion of wildlife. More Details later In this paper. Foran anno
tared listing of relevant faws and policies in all countries of South
Asia, see Kalpavriksh and HED. 2000, Sparce Book om Commuriity-Based
Comservation in South Asia: People, Policies and Publications, Kalpavriksh,
Pune/MNew Delhi, and Internaticnal [nstitute of Environment and
Development, London.

TruJu'l'-_-.l'ln:ll'-ﬂr.-:‘l Madern Law in India and Nepal

d artments’®. There are af course many instances where govern-

me officials have shown genuine jneerest in such comimunity

initiatives and have supported them, or even initared them, bur
> -

these remain exceprions to the generitl trend.

10 Gilmsour, Don, and Fisher, Boh. 1991, Villagers, _J-'-.uul.-:. e _r'f.-r.cls.'r-nl.
The Philocophy. Process and Practice of Commanily Foreitry m [vepal.
karhmandu: Szhyogi Press, Pp.




2, Statutory Law versus Customary Law

Definition and creation

Statutory law refers to a body of law created by acts of legislature!
in contrast to the constitutional law and the judge made law®. In
India and Mepal, the Executive body oo, under its subordinate
legislative power™ is authorised wo formulate rules and regulations
under the prevailing statutary laws. These rules and repulations
have a force of law and are enforceable in the court of justice, which

means any violations of the rules can be brought to the notice of
COUrES.

Unlike statutory law; a formal law making body does not enact
customeary law. A usage or practice of the people, which, by com-
men adoption and acquiescence, and by long and unvarying habit,
has become compulscry, and has acquired the force of a law with
respect to the place or subject-marter to which it relates o is what
we refer {0 as costomary law. It resules from a long series of ac-
tions, constantly repeated, which have, by such repetition and by
uninterrpled acquiescence, acquired the force of a tacit and com:
mon consent, Customary laws emerge amnd evolve from transac-
tions and acceptance from within the community members, Com-
munity tules are norms that have evolved and emanated from us-
age and 1o a large extent ffom CUSIOMS.

11 Since India follows federal form of governance; the Parliament en-
acts favwr ag the Central level and the State Legislative Assemblics at
chee state level; Mepsal follows che Unitary system where there is no
divialon of authoricy berween the cenre and the sub-centre or re
giomal level - only the Parliament legistates on all subjects,

12 Delinldon of ‘srameoey EBna® secoeding Lo Black™s Law Dicelonary, Sixth
Edition

13 "The Legislanere may lay down the form of the legislation and leane
it 6o a subordinate ARENCY OF AN EXSCUEYe a1:r|1-:_:-ri|1l.'_ the power of
making rules and regaladons for filling In the decails to carry out the
purposes of the leplalatien. Legisbarive power g0 exerclsed by an ad-
ministrative or other subordinate law-making body under statumery
authority is knovm as subordinase legislation” (Basw, Durga Das.
1988, Conspitutioand Low of Indie, Fifih Edition, New Delhi p, 275.)

ﬂ“n'irlﬂl"ﬂl and Madern Law 1 Tt and Ni'}lﬂf
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& statute i 2 written enaccment of a legislative body and thus
codified in nature. | -

Customary law is rarcky found in -_-u:il_:.f'«.-:-i fmm._']’h:g un-f-_.-rul-
ten Jaw serves as the code of conduct in a 1rai:||Iu‘.-!1..1| st:I_LI‘.‘I'r,f
swhich governs the behaviour, q:unduc! and n!J uﬂ-f.l .15|:-r_-a_l1f|-:?l
gich a soclety. Customary ]:&I'.-'.-'_I.'-'. the expression 1.'!- the '|:||:'|';... e
will of the pecple, handed over by one generatian ] Thu:'s.ll.uc £l-
tng peneration through the social mechanism of cultural trans-
pigsLon. . .

It is only in mere recent times that communities mulung an
atternpt te revive some af their custamary rules and rve:g.ul:lt:nnf
relating o resource managerneng, ar innovate on such rules and
regulations, have started to write these down

Extent and application

Seatutory law is uniform in nature and ettends to those perts .U.1
the country or states a3 mentioned In the extent rJn_-;s-: of the law.
Section 1 of each Central statute irarnally OnTaing the excert
clanse, which menticns the names of the states '-l'l'-|-'|:|.-.l|.n. [.h"' I._-';l'.:l'.l."!.'
ro which it will be extended. For example, the ‘v.’:'ll-'_i Life {Protec-
tion) Act 1972 of India in Section 1, the extent ciause, SLATES |J1a11
it extends to the whole of India, except the State of Jammu and
Kashmir.

In addition, certain provisions of a statute could be exernpted
from application t0 certain stares and district aufonomous coun-
cils. Bor instance, all provisions of the Indian Penal 'q_ml-r;, Crimi«
nal Procedure Code, Code of Civil Procedurts have not been cx-
tenided 1o the north eastern states of India. The ‘-._J-‘ilul Lif-:: {Praocec-
tiom) Act 1972 specifically protects the hunting 1 ights of the tribes
aof Andaman and Nicobar [slands.

Unlike statutory law, the extent and applicaticn of customary
laws of a society are restricted to a smaller field and are more re-
gion-specific. The operative context of customary law i3 localized ,
territorial and applicable to 2 kinship based zociety. It s not l.-|1|]
Form in nature and differs from community t0 community depenc-
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ing on their values, culture and social practice vis-a-vis the re-
SOLIGE,

Amendment

Ta bring about an ameéndment in the statutory law is a long drawn
process, A draft bill has to be prepared; the government or non-
government bosdies both can do this. In both the cases, the bill has
te be tabled in the Parliament by a Member of Parliament. The bill
once passed by both the houses fnally needs the assent of che
President {for amending the central law in India)/Governor (for
amending a state legislation in India)/His Majesty the King (for
amending laws in Mepal). This process can take many years before
the law is changed to suit the requirements of a bygone period.
The process of amendment is initiated cnly when the necessity is
felt but the time consumed could affect conservadon effores.

O the other hand, customary law is fexible in nature and
evolves aver a prl'icJ-:I of time as per che requiremsents and the chang-
ing needs of the community, There is oo necessary formal proce-
dute for changing the customary law. The decisions of the tradi
tional institutions documented by the author have found these 1o
be in harmony with the changing needs of conservation in
Arunachal Pradesh; these decisions serve as precedents and also
as the amended law, keeping in mind the situation and circum-
stances, The flexible nature of customary law helps the institution
i take into consideration any unforeseen aspects that have emerged
ir @ particular dispute.

The lengthy procedure of amendment of any law can jeopard-
ise the necessity for which it is being preposed. This has been fele
in the case of the Indian Forest Act 1927, The nead to amend the
said act has been felt for decades, after Independence and espe-
cially now, with the shift in the focus of the Indian Forest Policy in
[3E8 and with the inception of the concept of Joint Forest Man
agement.

Some cases of exceptional speedy amendments have come to
light, Thiz depends on the polideal will and the pressure on the
government. [n two instances, it has been observed that a strong
pressure from the industrial lobby influences and expedites the

paditional and Modern Lav in India ard Nepal

dments; often such amendments are neither environment,
por people friendly. In Nepal, in 1999, the stringent provisions of
the Environment [mpisct ASSCESMYCTI lr:glllal:i(:nn were watered down
5t the insistence of the industry™, Similarly, the Government -:u!
[r;.:lia has, under tremendous pressure from the industry, diluted
jts Coastal Regulation Zone norms, which were nn:vt:ﬂ-:_-l.! in 1991
po protect the coasts and coastal waters and scricely limbt develop-
aental activities along the shores™.

Eﬂﬁm-_'g.;:&ifl'f}'

epatutary law is enforceable in the court r.-r'f.aw..'-'-'hi.’h means l'.r|a-.1
formial courts or judicial authorities take cognisance of '.-'m]au.ﬂn
of this law, Whersas customary law has found limived recognition
by the farmal judicial bodies, Contravention of the customary law
i challenged in the eraditional tribal courts. E-:-_rr.-n: state level for
mal institutions, such as districc administration, In f}rur::ld';fl
Pradesh’®, Meghalayal?, Nagaland* and Manipur™® d_c- give cogni-
sance to customary laws in -:lr:-::idi|-_|.|__=, matters. But in the .:chnmJ
judicial system, if in a matter there is an element of inconsistency
hetween the starutory and customary |aw, the statutory provisions
are wpheld

This subject requires further research o ascertain how higher
level formal courts have dealt with such marters.

Acceptance and forum shopping

Customary law gains strength with aceeptance from the commu-
nity members whereas statutory |law exists whether people

14 Personal communication with Chiefof the Environmental Law Divi
slon, IUCH, Mepal, May 1959

15 Dewn to Earth, March 31, 1999, pl18

16 Vide Assam Frontier {Administration of Justice) Regulation 1945

17 Gare Autonomous District (Social Customs and Usage) Act 1958,

18 Article 371 A and the Nagaland Village Counclls Act. 1978

1% Manipur Hill Areas Districe Council Act 1971
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recognise it or not. In semi-autonomous societies, people are,
often, not aware of the statueory laws dll they have committed a
violation, whereas people are well aware of the customary laws
and tespect these. In legally pluralistic areas, the violator
sometimes has a choice. If a violator feels that he will get away
with a lenient punishment if he evokes the statutory law in the
formal courts, he could approach it. But experience in Arunachal
Pradesh has shown that such a person then ceases 1o be a wel-
come member of the communiry. He is not ostracised but looked
upen in a different light. In the normal course, a formal judicial
body will not directly accept & petition from such a violator if he
has not approached the wraditional judicial body in his region. This
has also been observed in the case of Annapurna Conservation
Area.

Customary law remaing effective only till such time thar
the eollective aims, ideals and interests of the group remain
intact. Once individualist interests start superceding the
interests of the community, customary law loses its eminence and
efficacy

Appeals

A decision, on a vialation of starutory laws enforced in the formal
coirts, can be taken on appeal to a higher court. The interpreta-
tion of the statutory law ia liable co differ depending on the
roungel pleading the case, Whereas, there is no appeal from the
decigion of a tradidonal autharity. The decision of the raditional
judicial system is not challenged and is accepted by all and re-
spected.

Hence the final sectlement of disputes through application of
statutary laws takes a long time. Customary laws of the cormmu-
nity are known by all and do not have different Interpretations,
And a3 there is no system of appeals under the traditional judici-
ary, the final sertlement is speedy

shaitional end Mader Law in Jndia and Nepal

Application

geatutory law is uniformly applicable to all members of the
gocicty, whereas customary law af a F«aniru'.:ir society may not IJn:
applicable ro all. Ini tribal areas especially as wnn-r:_ssml in Arunachal
Pracesh, customary laws differ from tribe to tribe _ln Case |:|.|' Jn
inter-tribal dispute or a dispute concermirg a tribal and a non-tribal,
the same set of customary laws may not be applicable. Sach dig-
utes may not even be settled according to tribal customary laws
ard may have to be taken to the form al judicial system in the state
s be dealt with through application of statutory laws.
I addition, the severity of the punishment/penalty also var-
ias from case to case depending on the ability of the violator to

pay.

Supremacy .'.a-__r Statutory law aver Customuaty lerw

The Constitution of India provides for the supremacy of the
constitutional law, This implies that if any law*" is inconsistent
or in derogation of the fundamental rights conferred by the
Constitution, these laws whether statutory of CUSLOMEAry shall be
considered void in so far as they are inconsistent with the provi-
sions af Part I of the Constitutions that deals with fundamental
rights.

The box given below shows the order af supremacy of the dif-
ferent laws and policies. The Constitution of [ndia has recognised
customary law to have the force of law under Artlcle 13 thereaf,
Customary law should be at the same firting with the statutory
law, bur this is seldom observed. The customary [awr is subservi-
ent to the statutery law, which is subordinate to the Constitu-
tlonal law: This is the ranking followed in case of any inconsist-
ency In these three legal regimes,

30 Law knArticle 13 includes “ary Ordinance, order, bye-law, male, regu-
lathon, notification, costom of usage having in the temitony ol India
the foree of Jaw but dees not include administrative orders having no
statutary sanctions” (Basu, Durga Das, 1988 Censtitueional Low of
India Eifth Editbon, Mew Delhi g 14, 1%)
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i It is noticed that sometimes these rules are derived from custom-

Rttt Loy ary practices that had been done away with. In a new phase of

revival of some of these practices the Sherpas in Sélg.-l.rﬂ'l:i.[hﬂ. Ma-

rional Park in Mepal are being innovative. Sec Box # 3 for the ex

Statutory Law ample on the Shingi Nawa practice of keeping forest gu ards in the

(Centrally legislated ineluding rules and regulations framed by S:I.g.a‘."-'l".'rlli"-'-’l Mational Park area by the |_‘u|.'|!.-'||!'|u| |1|3"|:z||:.||[a|.'|.[5 of the

the Executive} region, the Sherpas. Along with the restoracion of this practice, an

attempt was also made to revive the customary laws governing

respurce management but these rules were nol recopnised by :_Iw

Sticbitory L Park authorities, and which has '|_'|E'E:I'l looked upOn a8 2 reason '|::-r.

(State legislated including rules and regulations framed by the resultant poor management of the resource ||'!_'Ii‘le area. :'l.’-fhﬂnﬂrl.:.-

the Executive) in the Annapurna Conservation Area where Lonservation ATE

e —— Management Committees have framed their W ul.lr.s. for the

c o ... manapement of the area and were hitherto recognised by the park
ustarmary Laws Palicy Executive Orders : .
: : authorities, such effores have shown sucoess

Figure 1: Supremacy of lawe and policles

Box 1: Customary, traditional or indigenous rubes/|laws {

Of late there hag been soms debale on the u=e ol difforant terms to
MmEean customary lew. In many places, it has been cheerved that whal |
i referred 1o ag cusiomary or traditional law ks aclually a set of rules
anly & generaton oid (8., inthe casa sludies of Bhaonia and Jardhar,
undar tha IED project®], henos he wse of lsrm Irr:_‘l:genl:u,.l,s Lws o
rulas has Deon 9.:.-.;;;&3'.9:?‘. In this papar, the authar has aiso clubbed
community framed nies under the same category, although some of
the rubss Irmmed by profeclion’consenvation commeiless are nol even
a gareralicn old

Al See Shresth, 5., with Shredhar Devadas- 2001, Fovest Revivel and Tradi-
tiamal Water Harvesting: Communily bosed Conservation of Bhoonta.
Folyaila, Rojasthan, felie and Suryanaravanan, J. and Malhotea, P'wich
Semwal, B and Meaurival, 5. 1999, Reégenarading Foresds, Traditional frri-
gation and Agra-biodiversity: Commumity-Hassd Consarmiion in lordhargoon,
LIty F"l'.:::|:~.5||r india, Case studies for the Souch Asian chii.‘.-::'l] R
view af Commumity Tmalvement in Conservation, .-:|1|1|'|x|1rr::.'5 by TIEL.
Ealpavrilah, Maw Delli and HED, London.

customary and formal rules, Forest Panicipation Series No. 10. In-
22 Dubois, Divier. 1997, Rights and Wrongs of Rights to Land and | ternational Institute for Envirenment and Development, London, p
Forest Resources in sub-Saharan Africa. Bridging the gap between | 14,




3. Nepal

tNepal and India both share a similar histary, as far as forest man-
agement |5 concemed, Prior to the nationalisation of forests in
both the countries, forest managemene was largely in the hands of
the people/communities dependent on the resources found in the
forests.

Ini this section, an attempt has been made to describe brje fly
some of the forest management practices specific to cercain com
munities or regions in Mepal; the custemary roles and regulations
associated with these practices; the evolution of the statutory laws
in the field of forest and wildlife and to assess the extent and effi-
cacy of statutory recognistion glven to community based resource
management/ conservation practices in epal.

It will bean uphill task to mention all the practices, and laws
and rules regulating resource uge in this paper, as these systems
are diverse and community-specific. But an effort is being made to
tauch upon some of these pracrices prevalent in the old times and
still in pracrice; and others thar have been adapred in accordance
with the changing needs and times, Although there is no compre-
hensive record or documentation of all traditional and indigenous
practices in forest management and rules and regulation govern-
ing these, piecemeal accounts reflecting varied opinions™ have come
o light,

13 Janardhan B, Khatri-Chhetri, an Economist who did 1 cage study of
Indigenous Management of Forest Resources in Jomosom village in
Mustang Distelcr {the snady was done prior to It becoming a part of
the Annapumna Conservation Area) concludes thar tee indigenous
management system Is ineffective and wnfeasible in the tontext of
Hsing, presseire on forest resources because of the skow regenerative
<apacity of forest resources due o unfavourable climatic conditiens,
relavively small forest cover, increasing demand for luelwood due to
rourizm and other off-farm activities, and the fragile nature of the
study area (situated at an altitude of 8 895 feet above the sea
lewal)

— —
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3.1 Indigenous practices in conservation and community
framed rules governing resource management

It has been documented that the Gurk.!mli rulers of Mepal in '.'!H:
jate eighteenth century showed Jitt]i:rlult'n'sl in forest manage-
ment, The land use policy for the h:icgs. promoted conversion of
forests into farm lands as agricultural p-ml{u-:.'nj Wk m_xa_::-lf. ?m:l
would bring revenue to the state®, King Rain ‘.'-h'-t_h {I1h|.'f|_h-.‘.-E-_l of
the Gorkha region in the western hill regions of Nepal did frame
some indigenous codes for protection of trees in the viciniry of
water bodies and along the reads; and he encowraged maintenance
of grazing lands {See Box #23*

Box 2 Relevant codes of the lime of King Ram Shah
{1606-36)

| 2h Cade: Malntain gawchar|pastures lor calle grﬂzln!:j:-.'-'-'-lhl:-ural.mh
a Facility Brahméns will sulfer hardship in mainlaining cows and ulli=
pately the King has 1o Bear gin. So malntain g'au:f."'a.r in vy village
considering 1he convenences in thelr prevailing exit and enlbry routes,

| 3th Cods: Maintain trees akorg paths, This = bacauss the poor peo
ple suliering hardships will ged tired after work, portars will e lived
with beads, and sthers too could relax in the shade of ees, So main-
tain trees along tralls and fne rupees five 1o whossever cuts such

Ires.

141k Sode: Maintain rees arcund waler sprngs. in fhe B::IIEIZII'ID'E' of
trees, waber will not last all through the vear and the spring will r..r!'..-dry.
If forests are cleared on & massive scate, therg will be landslides.

24 Balracharva, 1. 1983, Deforestation in the foed/fuel context, his-
'[-.':n.lli.-:al and poditical perspective from Mepal, Moantain Eeseerch and
Development 330 22T-220.

15 Gawtam, E.H. 1993, Evohing Forest Legislatbon: Strengthening or
Weakening Indigencus Forest Managemant in Indigatsme Mmagemant
af Natural Resources in Nepal. Winrock International, Kathmandu, Me-
pal, Pp. 3045,
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Landslides will flood that coubd wash awey aven el [culllvable land],
Housshold waorks cannot be sestained withaa loresis. Fing rnupaes
five whoaoevar culs trees around waler sourceEs

Around the mid- nineteenth century, massive deforestation rook
place as forest resources were largely being used o fuel the metal-
lurgical industry for manufacture of arms®,

Tt is difficult to ascertain the starting point of indigenous for-
est management in Nepal but several such practices have come to
fore in the recent years, Forest management was mainly the pre-
rogative of local communities, largely farmers. Some studies have
documented these practices or systems of forest management en-
countered in different discrices of Nepal

Indigencus forest management practices:

A practlce of keeping aside a parch of forest as Fani Ban
(queen's forest) was quite comman in the rural communicies in
mast parts of Nepal, The practice was 10 keep such forest
areas closed for a certain period of tme during the vear for
regeneration purposes. Forest utilisation was allowed for the
rest of the period based on rules and regulations framed by
the community. The neighbouring villages honoured the
declaration of Rani Ban by one village, The code of conduct
assoctated with the senting aside of Rani Ban was respected by
all arsd any breach was followed with a punishment™, No fees
had 10 be paid for collecting produce from the forest for the
fulfillment of the needs of the local people. But it was customary

26 Gilmour, DA, Fisher, B.J. 1991 Villagers, Forests and Foresters: The Phi-
lasoply, Process end Practice of commumity Forestrp in Mepa!, Sahyops Press;
Kathmandu, Megal

27 Belbase, M., Regmlb, DB, 1958, Comparative Analysis of Decentrali-
sarion and Community Forestry Legislation, Paper presented at Wid
ening Harfzons: Regional Warkshos on Bode of Local Eleceed [natt-
tetdons in Cormmunity Foresory Managerment in the Hindu Kush
Himalayas, ICIMOLD, Kathmandu, Mepal, p, 1.
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to make 2 gift 1o the [unctionanes goverming the management of

the forest™,

The Shingl nows (fobest guardian) system pperated i the
Ehumbu region inhabired by the Sherpa community for over threg
centuries. This is a traditional system of controlling use of forest
resources and supervising grazing in specified pastures while prac
fizing transhumance. The riowas (guards) selected by the commu
pity in rotation, were given the authomty to t:n‘.".-r_-.'r.' l.-:._mlrrlllll-ll
rules. This system was very effective prior to the natlonalisarion of
the forests and the establishment of the Sagarmatha Mational Park
in the region™

The Kipat system prévalent in Eastern Nepal is a traditicnal
gystern of pasture management among the Rai and Limbu com-
munities. It is a system of communal land management, where
the community members have usufruct rights to use the land and
pastures but no power tosell it When the Kanchenjunga area was
formally integrated into Mepal in 1774 AD., the Eirat clan chiefs'
traditional rights were recognised with the stipulation that they
accept the sovereignty of Nepal kingdom. The current use of pas-
tures in this region is still influenced by the Kipar system. Local
herders have free access to the grazing lands under this system
bist shepherds from other parts have to pay a fee called kharchari
The money collected i3 spent on trail rehabilication. Timing of herd
movemnent is decided by the local chauvri (vak herdersy™, Thus we
gee that use of high pastures in the Kanchenjunga area is regu
[ated by community nosma even to date.

The fara Juri Trust based in Kathmandu, Mepal has found end
publicised from all over the country cases of skillfol management
of natural resources by local people’s own effort. In twelve years of
28 Mahat, TES., Griffin, D& and Shephered, KB 19286, “Hunan lm-

pact on Some Foreats of the Middle Hills of Mepal: Porestry in the

Conresy of the Traditionsl Resogrees ol the Stare”. Maimstain Eesaarh

an .[M-;.A-Jj_.:—.u;.-.r I"|:-. 22X 4T,

29 Sherpa, Mingma M. 1935, Restoring Shing! nawa system in
Sagarmatha Mational Park, WWE-Mepal Program, Kathmandu, Me-
pal,

3 Uprery, LE 1994 Social, Cultural and Economde Conditions of the
Froposed Kanchenjungs Conservation Ared. WANVE- Mepal Program
Report Series # 5, Kathmandu, Nepal
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rage he iInhabilants of the adjoining area are found fo heve expressad
thetr consent in wriking, & banpale-ganad-rukks, granding the appli-
cant authorily 12 ralgs a forest on such lend and mentioning the par-
fieulars cantaired 0 guch, documant shall be issued

establishment the Trust has identified about three doeen cases of
local management initiatives scattered ower MNepal* Gautam™ hag
highlighred the legisladon documented in the Chapter “On Cut.
ting Trees” in the Civil Code of 1854, which included some provi.

sions relating to forest management (See Box #3). Clause 5 was amended in 1935 and included in Clause 7. Clausa 7

was amsndad in 1848 and reads as follows:

in case amy porson reporks thal he hes miged & foreal on partkcubar
tand undér raikar o fafai tenure In consuliation with the villagers, bul
ikai itha forast hae remained erpredected beciese of he absenca al
an officia! ordar, an oflicial order granding him sulhodly shall be 1s-
sued 1o raisa a lorest in specilied areas other than those cewned or
cuftivated by another person; of a gaunda goswara or forast authorty
et the necessity of protection of any foresl; and i cass the inhabit-
ants of the adcining area ane Tound ko have axpressed their (mageny)
commant in wriing, and the [orest & lound 16 be prodecled, a bana-
sanad-rukka in tha nama of shafsioar (ralzer or casiaker of Ine re-
gorca), mabrecling any keoal rait-dunys {common fofk) fo consult the
chaitandar il ife raf-aunipa nesds timbar and vice-varsa, in olhar waords
the chitaidar has 10 corsult the rrioinga whanossar e neads 1me-

Box 3: The Civil Code of 1854 and Indigenous Forast
Management

lhe clausas mlafing 1o forest management in the chapier on Cuiting
Trees in the ook

“Any parson who culs rees in angas whena this has been prohibiled
thegasgh roval or other orders, of In guth™, birle® lands, shall be pun-
Ishedt with a fine al 1he rale of B 4,3.2 1 per iree depanding on whether
the tree iz abal, dopam, s or chahar The timiber shsl ba reslonad to
th owner”

This provisson showed that various practices were astablishad through bear.

ongders and thal uw:mr::hi“ cowild be edher indiviclal or on a group

brasis, The arder tesued undar this proviskon clearty recognisies the U
i groups, and delagates decision-making sulhority regarding all aspects

Ihe Legal Cods of 1854 was amended in 1218 bo legalise local mas- 1 of fores! management 1o he users. This was not only documentead but

agamenl iniliated in the hill regions. Clawse 5 on managemant of com- afso implermented in the hill regiens. Thig kind of forasl managemeant

rrumnal forests was as follows indiatad by local people still exisis and has been documenbsd in many

shuces™,

Whan any person reports thal he has raised a forest on a particular | =

land under raiksr or faksl™ tenung in consultation with the villagers,

bl thaal the foresl has remalned ungralecled because of the absence |

35  Smte landlordism

36 Gautam, K.H. 1991 Indigenous Forest Management Systems in e
Hills of Mzpal, M. 5c. Thesis. Australian Mational Universicy; Acharnya,
Harihar P 19290, Process of Focest and Pasoore Mansgement in a Jirel
Communiny of Highland MNepal. Ph.D, disserzation, Department of
Anthropology, Cornell University, Ichaca, Mew York; Baral, 1.C. 1991

of an official order granting him aulhodty to ralse a forest in specified
arsas oiner than those owned ar sulliveded by ancther person, and in

31 Panday, K. 1997. fora Juri: Gaoing to the Roots. Jara Jusi Trust, Lalitpur,
Mepal, p. o

E

Gaurarm, K.H. 1987. Beyond the Techideal Herizon, In A Corpendim
-:-'llrfn'.-l'h:li enid Conerifruted PnI'J-H-': I‘-'_.|:|Ii_ll'i_'|:”-ﬁ_‘ﬁ-r Ansrrilic-Men Zralond Testi-
fute af Foresery, ed. [.C. Allen and A.G.D, White, University of Canrer
bury, Christchurch,

Lands used for ternples and charicy

State land grants to prieses, military personned, and the nebilic

Jr:.'h'g.gm_'\-uf Fu;hrps.‘r'}' Acitvittes 1n Accham Districe -'.lll"."nr Western Hill: |:_|"
Mepal, Community Forest Development Project Field Document no
15, HMG,UNDFEAQSCEDP Kathmondu; Baral, J.C., and P Lamsal
1991, ndigerous Systeras of Forest Managemsent: A Potemtind Asset for Im
Plemiating Coremanity Forestry Programmes in the Hills of Mepal (erich spe-
cinf refervmce to Palpa Distnct), Commitenity Borest Drsvelopenent Project

Field Document no. 17, HMGUMDPEASSCFDE Kathmandu
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Some record §s found in the inscriptions of the Chhonge Narayan
Temple in Kathmandu of the time of King Shiva Dev, a Lichhaw
King of 4cth century AD, which allowed peaple to cut upgo 40 trees
to make charcoal and also to wse these for the construction of
dwellings but prohibited them to cut trees for selling purposes
Another inscription of the same period found in Satemgal (name of
a place), Kathmandu, states that a Royal order was sent to the
poople of Pheranga Keotta (name of a place) not to prevent people
[of other areas) from collecting non-wood forest produce?”,

More recent ilusmrations of community inltatives in conser-
warianin Nl._'l:-:ll are discossed urder the Iul:-i-:_'s |_:-|'-:_|_:-||111111r'|1l,'!.-' for-
estry and conservation areas. The example of Annapurna Conser-
vation Area is ane of the recent cases of success in communlty
based conservation (discussed later in section 3.2.3),

3.2 Reconciliation of Customary and Statutory Laws in com-
munity based conservation in MNepal

After having looked at some of the indigencus practices in forest
management, it will be appropriate to review the reconciliatory
process, if any, in statutory laws in relation o customary law in
naturel resource management. To what extent has the Formal law
recopnised or internalised traditional practices and communicy
initiatives in resource management? [s this process more effecrive
in conservation? Has giving more legal recognition to community
bazed conservation helped?

Mepal is one country in the Sowth Asian region, which is hailed
for its progressive laws in the field of resource conservation in
general and involving community participation In particular. Leg
us assess gome of these laws in the following discussion:

321 Forest Act 2040 (1993)" and Forest Bepularion 2051
{1995

37 Thwirl, K.B, 1989 Neaalka Ban Byohasthabo Astthasil Simbabadoban {4
Hiztorical Owervienw of Foreat Management in Mepal), Abarta Pregs,
Kathmandu, p 29

58 Theyvears mensioned in the sub-headings foliow the Hindu calendaz;
the year given in the brackets (only in the sub-heading) follows the
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3491 Wational Park and Wildlife Conservation Act, 2 (22 (1973)
“ and the Himalaya Narional Park Regulation 1980

3.2.3 slational Parks and Wildlife Conservation Act, 2029 (1973}
= with third amendment in 1989% to include the category
of conservation area; Conservation Area Regulation 2053

{1996)

324 Mational Park and Wildlite Conservation Act, 1973 and

the Fourth Amendment in 2049 (1993} to include the cat-
egory of Buffer zone; Buffer Zone Regulation 2052 (1996)

32.1 Forest Act 2040 (1993} and Forest Regulation 2051
{1995)

Although MNepal has always been an 'Ln-:lcpl:r--lc-.n_:_ na:inp._c]?'mur
countries® and their experts have guided much of its palicies and
legislative actions. Berween the J'}_Eﬂﬁ..uul 1340s, the Rana gav-
ernment was being advisad by British foresters (o cater to ._1.:- In-
dian demand for sal (Sherea Robusta) at low prices. [n 1942 they
sstahlished the Forest Department. The British forescry advisors
als0 advocated nationalisation of forest.

Mepal has, now, taken a full clrcle in it fovest laws, F!'-::-m the
stzte of forest being under the management of peaple 1o the state
of natianalisation of private forests in 1957 and more recenty from
1993 the handing over of natlonal forests to the commumty has
brought the management of the forests hack to the community.

The Private Forest Nationalisation Act 1957 abolished pri-
vate ownership of forests. It gave no recogmition tothe 1k |:Ig-f:':‘u:'u5
practices in forest management. Moreover it was based en the as-
sumption that the Department of Forests alone was capable of

Gregorian calendar. In the text, the year along with the Act s accond
ing 1o the Gregorian calendet

319 Third Amendment, Nepal Rojopatre, wol. 3% No. 33 (Este anrdinary)
Aswln 11, 2046 (Seprember 27, 1389}

40 Many developed countries are giving foreign .fiq_' 1] I'-'"I’_""';"' projects
in Mepal. Some of these countries are ehe UK, Australla, Denmark,
Switzerland, Findand, zte




22 Conmensnity Bosed Conserwation i Seuth Asin: Oase Stady Ne. 7

agsuming effective control over the forests. The enacement of this
Act led o widespread conversion of forest into farm land and g
corresponding loss of interest in forest protection®. Since the Act
did nat offer apvihing to the soon-to-be-deprived land-owners,
many deforested their holdings so that their belongings would not
be nationalised. Although applicable to entire Nepal, this Act only
affected areas that were accessible; the remote areas continued o
be ma nagr_'r_] a5 thess wWens :.:1:-_'i||5 |||:11|1:||_-;|;'|‘| Pl lar 1o the anactinent
of this legislation, Gilmour and Fisher highlight that adverse for-
est management laws and policies emanating from the state can-
not completely undermine traditional systems, especially when
enforcement is lacking™, If left alone or ghven better suppott and
encouraged by central authosities, these raditbonal forest prac-
tices can provide the foundation for protection and wise otilisa-
ticn™,

The Panchayac system was introduced in Mepal in 1958, The
Panchayat system was a hierarchical arrangement of non-partizan
councils that extended from village to the national lesel, The 1961
Forest Act sought to transfer rights over reserved forests to vil-
lage Panchayats calling these wiliape forests; but the ownership
was retained by the government, The [aw authorissd the Village
Panchayat to hear cases where fine would not exceed rupees one
hundred. But the power to frame rules regarding the sdministra-
ticn and manapement of Village Panchavat Forests vested in the
government®. The Forest Act of 1961 which was modeled on the

41 Joshi AL 1991, "Madonalisation of Forest in Mepali Why Was It
Meeded The f‘\'._'ll,ili.' |'-l||.'|:.-.'l'|:l.' H'-l'rs.'.'_l.l_ wol, WIL Mo 1 {0k 19915 PP
1315

41  Gilmour, Dion and Bob Fisher, 1991, '.-"l.'i.:.ger'.'. Faresiz and Covesters: The
Phitorophy, Process apd Practice of Community Forextty in Nepal,
Earhrmandu, Sahyogl Press, p. EL

43 See also, Joshr, AL 1993 “Effects an Administracion of Changed
Forest Policies in Mepal,” Polioy and Legislatlon In Communicy Foe-
eairy, proceedings of a wiorkshop, Jan. 27-29, 1993, RECOFTC, Bang-
kok, p. 106.

44 Gautam, K.H, 1933, Evalving Forest Legislatton: Stengthenlng or
Weakening Indigenous Forest Management in Jrdigerans Managemetid
of Mutarel Besowrces in Mepal. Winrock Inrernarional, Kathmandu, Me-
pal, p. 304-5.
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{ndian Forest Act of 1927, dealt inter alia with '.h:: declaration and
demarcation of the government forest, forest offences, transpart,
export and impart of timber and |3th: forest pf-:_n:lucl,z:. [he ‘T.L-
fyrther prohibiced felling of trees, her ding and g&zmﬁ orc, thereby
depriving peopie af their traditional usufruct rights

rhe Forest Preservation (Special Arrangement) ALZE_E-EIE?
extended povernment coptrol to Panchayat-protected forests and

. e . ] = .
‘errengthened the Forest Department s £n forcement role.

By mid-1970s, the Forest Department ﬂ:.’ Mepal had started
realising that it was physically impossible fn.?r it Lo protect “1.“ lla:-
ests without the support of the local p:-:.ll_:l|{!.r|:':.'ln'_-r'|."_“l!l'|ltll:5 Fiy I.|rc:
197, the government Degan establish a participatory sySLEm
of local level planning, To facilitate matters, dEantrn]lﬁﬂtlﬂ-ﬂ Ea:\-s
were passed to create a legal I'r;||1|r-tw|:-ﬂ:c that local groups needed
(o manage their resources. A new f:l':'-".E|r_1rg !:c-mmisnlu_.' Forestry
Development Division was established within the [J_~r-|:er_r_n1r:1L v_:r
Forest. The 1976 Mational Forestry l-_’lan for the |II:5_I time offi-
cially recognised the role played by the jocal -:vmr_-.|n_u|1|17ru:s i Ma-
aging forests, following which a spate of legislation™ came ;I'lll:‘.l
being which went a long way in mitigating the effects of the 1355,
forest nationalisation law,

The growing consciousness amongst the t'r.~n~.-.-'.rl bureaucracy
regarding their inadequacies in meeting the objectives of forest
resoutce management coupied with the sticcess siof |e:=._r__1t L=
munity initiatives in conservation coming e Light, s|:_n‘: with soame
push from foreign donor agencies, HMG ]*»:Ie]-al d&::l::tv:l ta amend
the [orest law to make space for community forestry The Forest
Act of 1993 braught in the provisions to bring in the present
concept of Community Forestry (See box #4).

45  Section 20a) read with Secion 27,
46 Leasehold Eorescry Rules, the Panchayat Forest Rules, and the
Panchavat Prorected Forest Rules - all enacred in 1978
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Box 4: Communily Forestry in Nepal

The 1883 forest lagialation provides for the declaration of saven cat-
eqaries of forests:

+ Plational forsst means &l lorast excluding ha privale orest within
I Fingcioam o Mepal;

* Communily lorasls thal ara anlnusiad o usar groups [or manage-
menl and susbaised uilisalicn:

« |easehold lorests on land thal bas been leased by central or local
aulharilies o individuals or groups;

L] Grjuarnlrlarll-rlarl.ﬂ-;dvi Forgsts in which production Taras! unils are
mgnaged by & centraksed governmenl syslam,

= Privaie forests where the owner of the: privake forests may develon,
r cansane and manage the s,

* Feligious ferasts belonging to religious metiutions; and
* Protected forests such as gazelled parks,

In all thizse catpgorias fand continges to be undor government awner-
ship, thouwgh In the case of community, relgious and leasshold for-
gsls, the trees come undss the ownsrship of the wsar groups, religious
inglitulions and the lesses mspeciivaly,

Under Comemumity Forests, Mational Fores! is handed over in tha form
of Commuendly Forests o the community afler the loemalkion and ragis
frafion of Forast Users' Group (FLIGS). Caommunily Forasing Uisaer
Graups ane antitled to develop, conserve, use &nd manage the forest
and zell and distrdibuie the fores products independently by fixing thelr
pricez acconding to the Waork Plan prepared far the punposs with the
aagiatance of the District Forest Odfcer (DFQ). The User Groups are
to be registered with the DFCL This gives the FLUMGS a legal idantily and
aukonomy in action, The Aed gives priority 1o cormmunity lorasry. Sec-
fion 30 of the A stipulales thal "any parl @l the Mational Faresl suit-
abla bo hand aver ag Communily Forest shall not be handed over as
Laazsshold Foneat!

The sucorss of fhe Communily Fomestry madel has Deen nbseraad in

Mepal and has been ecognised workd cver. The Department of For-

gzt has mpreesive stalistics with regards 1o forests handed over fo

the communily. Mepal's Forest area is 5.5 millian hestars, sul of which

036 million hectares had Deen Drowghl undeér comrrendly Monesiog Gl
M=y 1806,

Traditional and Ploclern Lew in Inchia |!r|.f Hr,"ﬂl'

although it is ene of the few legisiation in South Asia that explic-

B E L y - o - . i
jly recognises communities role in conservatdon, yet it has its
weaknesses.

o Lack of confidence af the FUGs in the fow as the ownership 13 retdined
by the governmend |
The Forest Act of 1993 implies that community forestry rights
continue 1o emanate from the state, which in turn hands it
over to a users’ group, The forest law anly allows for usufruct
tights but does not transfer the ownership -:_-E the forest, This
provides only partial security 1o the users. T hqi Act |1.:|.'s.._=| pro-
vision™ whereby, a forest handed over to the Lommianity can
he taken back if the User Group cannot operate its funzeians
in accordance with the work plan. Or it the users do not com-
ply with the terms and conditions laid down in the Work F’Ilﬂ:_'n.
the DEC can cancel the registration of such a FUG. And in
appeal tr thiz decision of the DFO, the Fl._."I:i cin only go upto
the Regional Forest Director, whose decision in this respect
arauld be final®, This shows rwo flaws in the system: Qs | hat
any forest which is not private, falls in the citegary of the
Marional Forest and in spite of having been handed over to
community, there is always a chance of the forest being taken
back. Thus exposing the forest so conserved by TI'.:: CoErt -
nity 1o the prohibitons applicable to the MNat |_<:u'.zl Farest; and
abridging even the usufruct rights that were given to the users
when the forest was a communiry forest.

o Absence of o meutral conflice resolution mechamsm

The second weakness of the law stems {rom the fact that the
employee of the forest department has the firal “'”'"_1 DT JnY
conflicting situations, rather than a third party. Thereisa need
for an independent [egal channel for the redress of grievances
ar conflicts thar arise among the resource-ugers themsehwes ot
berween the government and the members of the FUG, 'l'!ulz.v'
ehannel has to be other than the forest burcaucracy, which
often is a party to the conflict. One suggestion offered in the

47 Sacthon 27 of Forest Act 1993
48 Epcdion 2702 of Forest Ace, 1993
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last section of the paper is that of appointment of an Arbitra.
tor, a newtral party with the consent of both the parties. Provi
sions to this effect of appointment of an Arbitrator should be
Inserted in the law

Explicit recognitian to ihdigenouis prachices in managenent missing
_rl'l:ll:ll the law

Government interventions by way of enactment of progres-
sive statutory law withour due respect for existing practices
can bring negative results. Recognition should be accorded to
the existing local practices, institutions and otganisation struc-
tures, which inclodes coltural norms and walues??,

The new Forest Act places emphasis on the formation of
user HTI':IHJI!' A8 naw L-H-I'Ir"-llur”r}' -C’IrE.-]r'ib.—'ll.'i-l}ﬂF rHThE‘r rh.-'ln mec-
ognising existing wier groups formed prior to the coming in
force of the new forest legislacion. This tends to impose nesw
and uniform seclal organisations where diverse social forma-
tions already exist®, The recognition of existing user groups
15 not explicicly mentioned in the legislation but instances have
come o light where forest officers, who have given due recog-
nition to existing institutions and reinforced chis by register-
ing the same as a forest user group (FUG) under the new leg-
fslathon, has helped in effecdve management and no conflicts
on account of the frmation of user group and identification
of wsers have been encountered !,

Chhetri, Ram. 1993, "Indigencus Systemns of Borest Management In
the Far Western Hills of Nepal™ in Indigenaus Management of Naticral
Resourees m Mepal, Winrock Intemational, Kathmandu, Nepal, p. 340,
Bee also Gill, Gerald ] 1993 "lnd:l.;ﬂnnu.s Syslems in ﬁﬂl'ifﬂhu e and
Marural Resource Management: The Policy Dimension” in Indigenous
Manggemtent of Muturel Reseurdes in Nepal, Winreek International,
Eachmanduw, Mepal, p, 4

Fisher, L. 1991 Studping Indigenons Forest Manogement Systems i Me
pal: Thwards o More Systemsatic Approark. EAP] Working Paper Mo 30.
EAFPI, East West Centre, Hona|ulo,

Supra mote 50, p. 334
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Evident disregard to the community roles

A good example of side tracking the customary oF CoMMmUNILY
cules in the Act are actually mentioned in the Regulation Eor
mulated in 1995 under the Forest Act. Ruie No F942) clearly
stipulates that... {tyhe DFO shall hand over the forest area
coming under the approved work pian o the Users” Group as
a Community Forest after having a bond signed to the effecs
that it will comply with the conditions prescribed by His Maj-
esty's Government. 50 far His M.njest:,"s Government has not
prescribed any conditions that paose u1.1[_'-td:|r'-t>m:s to the de-
velopment of community forestry. Yet the trend in the other
recent Regulation has not been too favourable II'Z"'-'r'ﬂJ"?'F Com-
munity based conservation {Flease sece the sub-sections on
Conservation Area Management Regulation and Bufler Zone
Management Regulation)

Work plan to be approved by the DFD

Moreover, the Rule also refleces thar the Wetk P!*.m I_135: taa be
approved by the DFO. The Act and the Reguladon both use
the word “assistance”, that the Work Plan shall be made by
the FUG with the “technical and other assistance” from the
[EO. Now is this assistance in the form of merely writing the
Plan as the users are normally illiterate, or is the assistance in
the form of suggesting different management practicas to the
users? This is not clear from the Act or the Regulation, Often
in trying to achieve a pre-determined target, the F_}E_'D hardly
has any time to sic with the FUGS and discuss _flllltn.'n: op-
tions of management $o normally ke ends up using the cook-
hook® approach to developing the Work Plan, which means
that they use the same format of Work Plan without being
area-specific in thelr approach,

Lack of knowledge in community
Mast often, as the community is unaware of the pi‘l_l'n'|:‘_=-i-.'|!‘.5 of
the Forest Law, they are not in 4 position (o 355271 their rights

Persanal Communication with Camile Richard, former Prace Corp
voluntest who has spent many years kn the Annapurna Conseryvation
Area aredying community forestry in different pares thereol, prior m
|rs declaration as & Conses valkon Area
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under the law. They may even be unaware of the fact that the
VWiork Plan i= to be written and drafred by them; they may not
be in the knowledge of what all information is to be included
in the Work Plan. They may inadvertently violate the law, asie
15 not eongruous to the rules drafted by them,

The preceding discussion shows that althou gh the concept of com-
munity forestry has been recognised by the formal statutory law,
yet the custamary and indigenous forms of practices and laws were
nae I!J.:':.|:I|ji.'il]:|.' internalised in the stature, which leads to ﬂl__“‘]]”i{[inf
situations, Had the traditional systems of forest management an.:'l
the traditional user committees been recognised by the law, it may
have given impetus to the long term sustainability of community
forescry, '

3.2.2  The National Park and Wildlife Conservation Act, 1973
and the Himalayan National Parks Regulation, 1980

The Mational Park and Wildlife Conservation Act, in its earller
incarnation, i.e., before the third and fourch amendments, reflected
the western notion of conservation, viz., conzervarion by aliena
Hon of people from such areas declared as protected,

The Himalayan National Park Regulation, 1980 can be classi-
fled as the first ever statutory attempt to give re ognition o a
regional- specificity. With the surfacing of problems after the dec-
laration of three national parks, especially after the decluration of
rhe Saparmatha National Park in 1976, there was conslderable re-
sentment by the Sherpa community in the Khumbu region in con-
nection with the abrogation of thelr rights in the newly formed
Sagarmatha Natlonal Park (Refer to Box # 5).

A team™ set up ro examine the feasibility of conferment of &
mational park status to the Everest area recommendsd thar the
main villages in the proposed Sagarmatha MNational Park area be

53 Thds team came from Mew Zealand in 1974 o aszess the possihilicy
of Mew Zealand aid for a narional park. The team was led by the late
PH.C.Lucas (former Chair of IVCH's Commission on Madonal Parks
and Prowecred Areas).
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Trulé

legally excluded from the park while demarcating the par k bound-
oqv thereby allowing the Sherpas to remain in their homelands
and rerain contral over their settlement areas including fields and
gacldy- The government did heed to rhr? suggestion b _|I_1-':5.r
decided to regulate the usufruct rights of the people inhabiting
the villages. The regulation imposed on them '.nriu_cltx'_l a rf'.-t.:d ban
an tree cutting, and collection of dead wood required official au-
thorisation. Timber had to be purchased from autsde |Z|L:L‘ ?ark
and the carriage and porter charges were considerabls, Permissions
for collection of deadwood were not easy to obtain and led to tén-
gions.

The promulgatien of the Himalayan Mational Park I-'.r:;.;_:;;;e:iqn
in 1980 relaxed some of these prohibirions. I{uln:_- 24 of the 5a:_|:l
Regutation allowed for local inhabitants to get timber on the bazis
of a permit system for the purposes of house v:un-:ﬂrlnrm_:-:l or for
repairs thereof. Extraction of timber was allowed :ﬂu:l-:'::nm.r.lw
area mentioned in the permit and nowhere else. Rule 27 provided
the local inhabitants to graze their livestock and ro have cowsheds
in areas identified by the Warden for the purpose The restricticns
an collection of dead wood were dropped.

Peoples’ rights were finally given due statutory :cmg:;:ti{m': v
gain their confidence and support in conserval ian, Though this
helped to an extent yet it achieved oniy partial success. People
were still pot satisfisd, Local people had 1o pay a royalty on the
tree cut by them. Under Rule 18, they were allowed right of way
only on certain pre-identified routes. And finally management ot
the nark was still pot in their hands. The local people were not
imvolved in developing the management plan. Although the effart
of the fivst warden in restaring the traditional practice of forest
management (shingi nawa system}, galned accolades, pecple lost
faith in the park authorities as the shingi nawa System even after
many years of functioning did not get a statucory recognition (sec
Box # 5).
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Box 5: Reviving Shingi Nawa System in Sagarmaltha
Mational Park™

Shinge nawa ia a tredilional eyelam of reseure management among
Ihe Sharpa communily inhabiting the Sagarmatha Mational Park area
i East Nepal, & shingi savwa (forest guard) s appointed each year on
a rotslional basiz. b each village b guards were selected by the
community, whe had the powear 1o enforce semmunily rules. Their du-
ties included not only controling the use of darest resourcses bul alss
EUpRrvising grazing in specilied pasturas and moving catile from surm-
mer grazing areas o villages and back (transhumance). The guands,
who wara larmers themselves, iook thair jobs vary Wrmly and VW
highly reapectad. Thay had the dght to ling peopls who commitied
sefious olfances, such as the felling of meny tees. Thass tnes, ool
lected af comrmunily maatings, wera in thea form of bath locel beer and
cash. The monay and any contlacaled llerms, such as khvriand chokos
(instrurnents usad in frewood cutling] wemn used far sommunily de-
valaprmenl warks, such as trail improvemant or repeair wark of & ¥
Hhamg (communily chaged). The syslern was effective for forest man-
agemant In probected eress and conlrdiad grazing areas Regulabons
appbed to everyhody In the community and were successfully enforced.

Duriesgy community mesdings, the village elders and guards sip.
phed detalls about the boundaries of prolected areae and wood ool-
bection zones and dates for agricullural aclivilies such as harvasting,
by malang, lsal lidar collection, and moving e liveslocs, A1 commu-
millas wWeneg axpected to conform to theee nules, which were of vital
Imporiance o all users of he common resources. All loreats and graz.
g land belonged to the governmend, axoepl lor the cultivated land
awned by individual households. Traditlonally, the Sherpas were yak
herders and cullivaied sessonal crops such as potaloes, barley and
buciwheat

The sUcosssiul ascant of ML Evereat by Tenzing Morgay (& Shama)
and Sir Edmund Hillary {a Mew Zealandar], in 1953, started attracting
hoarde of trekkens and mountaineens (o this place and thaes pOEING A
thireat 1o ts natural ressunces. Sherpas beaame apprahensive on haar-
Ing abcid the gosernmeant’s ntenlcn 1o declane he :cﬂjqu &% A na-
lisnal park as many sherpas had sarved as guikdes 1o foreign lounsls
Iex Byl Chitwan and Para Malional Parks which hed been declared
oo in 1973, Managemant rukzs in thesa parks wera baing anforced

54  Adapted from: Restoring Shingi Mawsa Syerem o Sagarmatha Ma
tional Park, by Mingma MNarbu Sherpa, WWFE-Nepal Program,
Karhmandw, Mepal.
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sirctly. Local people had been raved. People (el they would not be
afowed o cut firewood once the placa i declarsd a naliceal park, so
mas=ive Feling starked laking place prior tx its deciaralion as a pa 1k in
1876, In this process, 1ne s AaWEs Inst Hhedr sarller control over
1hese IBEOUTDEE.

Thee newe park rules underminad oldar and siricier local cusloms
Carlpin sacred forest areds that wara onde protacted wndar the ol
gyslem, were no longer spared by tha neightounng viages The sirong
sanse of communal lorest ownership, with e tradilional stingy mawa
syslem, bacama powertess in the ace of the armed guards and gov-
aromen] regulalaons.

Tha restoring of e shingi mawa system became the ficst [ask af
(e Sharpa wardan tn 1980, With support from local leaders and rr.uh_a-
v, BN unofliciel shing nawa sysiem was indisted m one village in
August 1980. Four guands wera appoinled and were aulhorised 0
confiseate axas and exact finas lor Rlegel wood colleclion in protaciad
forgsta. They were atso io inform the park stall it & significant number
of trees had Deen cul down, The shingr nswas recaived 4 monhby
henorafium 1o compensate tham for thalr ime and as &n incaniiva. By
1995 (his revivad syatem spraad bo 8 villages and there wers L
nawas. Althaugh the shingi nawas continue o be involved in the park
managemenl, ey have nol been accordad a legal stabus and thetr
garlier communiy rules nat recognised by the suthoriies. Thera is
some diference batwaan the old and fhe new shingr raws ayslem
The governmeant does nol leke village managamenlt seriously and in-
tarvenes whanawer possible, Uniil # adds a clause lo the HF“.l':.l'{: A
granting legal autherity lo village terest managemen gnid allowing 1he
ghingd pawas to funclion independantly, local paopla will Gonlines 10
ragard the new mslilllion a8 an oulside agancy and rtuse bo cooped
ale,

323 Third Amendment in 1989 to the National 1_":uk and
wildlife Conservation Act, 1973: and rhe Conservation Area
Management Regulation 1996

The third amendment ta the National Park and Wildlife Conserva-
tion Act (MPWC), 1973, in 1989 heralded 2 new era in the field of
protection of flora and fauna in Nepal. This legislation for the
first time formally acknowledged the role of local eommunities
in resource eonservation and wildlife management, thus replac-
ing the notion of swrict protection by that of conservation
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entailing sustainable urilisation of the resouroes by the commuy.
ity

The third amendment to the NFWC Act allowed His Majes-
ty's Government, by way of notification in the Mepal Rafpaira (offi-
Cial gazette) to declare ‘conservation areas™ and 1o entrust the
management of any conservation area for the period prescribed in
the notification, to any Institution estshlished with the objective
ol censervation of nature and narural wealths

3.2.3.1 Annapurna Conservation Area

The Annapurna region® in Western Nepal was the first attempt of
the government to declare a Conservation Ares and the manage

ment of this conservation area wag handed over to 2 NON-Eover-
mient organisation called King Mahendra Trust for Mature Conser
vation. One of the mosr popular trekkers' destination In South
Asia - the Annapurna Himal region, features the world's deepest
valley, the Kali Gandaki, berwesn the Dhaulagirl and Annapuma
ranges, containing fossil ammonites datng to the villey's geo-
logic origins in the Tethys Sea, 60 million Years ago, It streeches
from tropical lowlands and lesh tempetate thododendron forests
in the south to a dry sub-alpine steppe envirenment on the north
side of the range; extending from less than 1000m to 4081m in
alticude. An average of 25,000 tourists (trekkers) visit Annapurna
region each year. The area surrounding the Annapurma mountain

range in Western MNepal has long been recognised both nationally

and internationally for its rich and varied flora and fauna. Theugh

tourism and developmental activities along with an increasing lo-

cal population have placed increasing stress on the environment

and resources of this area moie recently,

55 Vide Section 3 of Maticnal Park and I‘-"r'l]d.lll;'. Conaet Vakion Act, 1973,

(PR

b Vide section 168 of tee Mational Park and S diifs Conservation Act,
1973,

Lo

57 Krishna, K.C., Basner, Kedar and Powded, K. 2002, People’s Empower-
mant Amidst the Praks: Commaunity Besed Conservation at Anrapurna Con-
servation Area, Nepal, Case study for South Asian Reginnal Review of
Cl:.ll'l":l'l';LII'II[-l.- Invalvement tn Conser valion, SFIDI'IEIIII-\.‘:] |1:.-' the {nres-
national Instieie of Environment and Lrevelopment under its Fvale
ating Eden Project. Falpavriksh, MNew Delhi and [IED, Londan

sradirional and Modern Law i Tndia and Nepal

In the spring of 1985, His r-.-'lnj:.'s.l}: King Birendra ulﬁ':.‘fc*prlll-:i--_

d directives to the King Mahendra Thust tor _Na:un: OREETYE
e ; i igate protected scatus for the Annapurna
tion (KMTRC) to investigate pr : e i oy i

jon. These directives and subsequent guidelines from £ I
o8 sed the overall goal of a new concept of protected area wl_m h
:';Ticl promote conservation alongside the h.-.rnmmmu:::da-.--::np-
nt of tourism, administered by as 5rr.~:LI_I a |:\-I.Ir:'..1|||:'r.-l-..l: ur;-,-':..:ls
H:qs:h]c. relying on local participation, se|Fsustalined Illmm:': 1_r!-
and user fees. KMTNC is a leading .-'IFIII'I-g'iJ'r'L'I'I“'I'I'I'!'I'I-ﬂ-' Dl;hn:li
ﬁi?}n in Mepal working in the Eér:lc! of conservation ;:Jlr[-n':I:L:I:J
respurces and cultural heritage and improving Ihc: '.J.:r_E*:- I::L;;b-w
ghe population; established through a -:»l;il[l.ltl'::r' _-:_‘“ﬂIli-r_';l'_-.:
wahendra Trust for Mature Censervation P.:tf.._ lfiH_ aln wau i o
;m: late King's brother, His Royal Highness Prince Gyanendra, who
is now the King. T

Financial and technical support came forth from -.II:-: "J.rnnn.c
Wwildlife Fund-USA to do a planning study :}l L|I.:E-rl:l:hll:;l,_1;-z- g
suggestions from this feasibility and planning I :r_“_'__r:‘..!I 8 m[:::_
rated in an Operation Plan prepared by the ﬁrlnfq::. rr-:n::il_ e m
tfion Study Project. These were apprqucd by the | ‘::"‘_I_i' -
mid-1986 and formed the basis of the Annapur I-I,ﬂ|-|.-.r:l-”- hrlr.:“:nd
Area Project Approach, Prince Gyanendra uf!llc ially ...r'.lﬂl':'n 4 .._U‘r
the establishment of the ACAP dunng the <_'-!'1-.I| }-j'.!qu._ﬁn.j.lh
World Wildlife Fund - International at Aszsigl, [raly in September
1936. _

The management of the Annapurna Himal region .1‘5 il PITi
tected aren was decided o belaunched in two I_'J|1ﬂ.'1.~'f‘~. E-tE:aL;_zll_ l I':l.rml.i
encompass an area of B00 sq.km. of the south =._|-Jn_' ab't .:- !..-Irll_.l-}i_
which was to be developed in the first five jr'rf.nr'.._ll'h_-: Exl':_r'f'"}“._.
the development and management 0 :m-:'l'h_-.*r _;‘EL'_EI 50 I,"]'I' uI.T:
proposed in the second stage after five years in 1993 wherein th
entire Annapurna Himal range would be coverad,
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Tabla 3.1: Declaration of Annapurna Conservalion Anea 8 nd proamul-
galion of Conservation Area Management Regulalion

Year Event

TEEA [Jan) Preparation of the Oparaton Plan (OF); aclivilies such ag
hunting, collecton of dry wood, fodder, leal litler, bam-
bion, limier, medicingl planls, grazemg, nekomg, fefonesls-
tion, and maintenance of hot springs ele, was regulaled
by the OF; Lradiional righls ware nol 10 bo rectiicted,

1906 (Sepl)  BMTNG launched the Annapurna Project

1986{0ex) Cipening affice in Ghanduk and AGAP intreducad 1o 800
50, ke of the soulh side of the Annagaermiy ange

19a7 Conservation area approach recaived cebinal support

1848 Mational Pads and \Wildlile Conservation AcE 19053 wag
ameanded o mimduce the concept ol Conservation Areg,

1992 Anngpurna region was olficially gazellesd 35 & tonsenias
lion ares’ and ils managamaent was ollicially handed owver
o KIMTHG for & period of l2n vyears, &lso n the same VEBEF
KIMTHC prepared a draft modsl regulalion for the men-
ipement of ACA.

1593 The ras! of Annapuina range (another 2600 5q.km.) was
inciudad In A0AE

1 GG Congservalion Area Managemsnl HEQ'J'-!JIEII'IE- prorms-
jaled,

Froen Table 3.1 we notice that che manapement of Annapurna Con
servation Area (ACA) was onofficially handed over o KMTRC in
1986. KMTMNC srarted a new project called Annapurna Conserva-
ton Area Project (ACAP) for the management of ACA and the
headquarters were located in Ghandruk™, a village locared on the
mwet popular rrail to the Annapurna Base Camp,

From 1986 til 1906, when the Conservation Area Manage-
ment Regulation was promulgared for the management of Con-
servation Arcas, ACH was being managed as per the guidelines set

58  As Ghapdruk’s mamral resources had been severzly atfected due fo
the impact of rrekking, KMTNC decided to start their work fraim this
willage and Iocaced their hesdquarters here, Later on the headquar-
warg were moved from Ghandrul o Pokhara,

rraditional and Madern Law i India and Mepal s

by the Operational Pian developed by AUCAF I 1986, Since Con-
servation Area was a new experiment in the field of protected ar-
eas, the existing rules and regulations under the Mational Parks
anl Wildlife Conservation Act could not be exiended o this area.
Although the rulss under the newly promulgated Conservation
Area Management Regulation are yet o be fullye nj-:-m:r.:, conflict-
ing situations have already started ansing in the ficld

I connection with the management of the Annapurna Con.
gervation area, the Operational Plan had enyisaged that Panchayat
parure Conservation Commitoees {PMNCC)5 should be establishad
in arder to execute most of the management plan policies and o
implement conservation and development activities in thie com -itf-
yation area. These committees were to comprise mainly of 15 vil-
lagers, with the autharity and responsibility o oversee the protec:
tion of wildlife and forest resources according to the Congervation
Area Regulation.™

3.2.3.2 Digressions in the Conservation Area Management
Regulation from the Operation Plan

1. It is surprising that this Operational Plan prepared by a non-
governiment organisation has on the one hand suggested for-
mation of committees at the local level armed with the power
to execute management policles, capture and fine persons
hreaking the Conservation Area Regulation, yet on the ather
hand, it is silent about empowering the commities o frama
its awn rules and regulations regarding management of the
resources, Rather it refers toa Regulation that will be imposed

58 The Operatien Flan came into being whei Mepal was under IE',';-{'
Panchayst rule, hence the Operational Plan envisaged ermpoaesing
the Jowest unit by farmation of the Panchayat Mature Conservation
Committees, With the restoration of democracy In the country, these
commitees camie 1o be known as Conservation and Developrment
Committess. This term was again substituced by the wrm Conserya
tion Area Management Committme once che CAME came into eflect
in 194G

60 Sherpa, Mingma, B Coburn and C.F. Gurung. 1950, Annapurma Con-
sErvalion Area, NI‘-‘|HI.: Dpfrﬂ‘lju:l.ﬁl _r"ll.:l'l'a. Tl'IE }l‘.ll.'lE M-'l hendra ]|'J'l|
for Mature Condervation. pp. x. Report.
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upen the community; only the authori ty e implement i shal)
be delegated®, But by default, as the Conservation Area Reg-
lations came into Belng and into force much lat er, the comnuy-
nity got the long deserved opportunity to frame its own rulss
and regulations for the management Of the region. The com

mittees 2lso received help from external forces, suchas ACAD
2taff and researchers- both national and intermational, in fram-
ing of thesa rules,

A perusal of the rules framed and the way i which two
comnmittees in two different parts of ACA dealt with viola
tions will corroborate that pravisions relating 1o conservation
and sustainable utilisation are well entrenched in the rules
drafted by them {see annexure 1 and 2. These rules differ
from committee o committes depending vpon the resource
availability, culture and customs of the region™, These rules
have hitherto been quite effective and siecrssful in managing
the resources and sertling disputes, if any thereupon. Viela-
tars of the rules are punished and a fine iz levied, Settlement
is quick with no delays in the procedures. The elders in the
village, normally a part of the committes tthough age and gEn-
der is na bar), prefer to settle the disputes or violations if any,
at the village level ieself, The informal arrangement followed
hitherto was that the dispute was first attempted to be re-
solved by the Conservation Area Management committee
(CAMUC). If the marter were not resalved at this level, at times,
it would go re the VDC or else, 1o the ACAP office, But with
the enforcement of the formal Conservarion Area Management
Regulation, this power now vests in the Liaison Officer (LO),
All matters of violation from the Conservation Area Manage-

ment Regularion now come to the LO (See section 4.2 43,

81 Even the draft regulation prepared by KMTNGC in 1997 under rule

12(a) avers that the Committees will have to funczlon within the
purview of the prevailing Marional Park and Wildlife Conservation
Acr 1973,

There are 55 Village Development Council {VDCs) and one Conger
vatlon Area Management Commitree for each of thess VOCs, There
are some similarites and some differences in the mles faed by
different commirtees.

fraditional and Modern Law in India and Meaal

7

The Operation Plan suggests that conservation area wtllé’zt
lowra multiple land-use coneept al l!mtn-ﬂ:-:l m.“ rrn_n?:;grfrj:;”-
relying to a significart degree on local p;_|rr.n I!m“:‘ir-.;j=._-;t._=-|
agement and development. The management zone: t ; 1-:r:
in the OF are Wilderness Zone, ‘c-p_-:-cml Lﬂanagn.:mn'l:n. : }f:,..j
Protected Forest/ Seasonal Grazing .-’un.e, Ime::._sr.'cl N |'::'-r|.'|.
and Blotic/ Anthropological Zone, The different ;-:-nr_TJ?:ﬁ n:(:“.
erto managed in accordance with the Mnl'flgimclntl --“-Lr:.ljjriJr_-s
cies set out in the Operational Plan for ACA™, '_Fﬁul.e-.l. :Iﬂnr;ec_.
serve as guidelines for the management of the di cr:_:U X s
Unfortunately the Plan has no legal status ard I'I1':JF.I'.I. -‘:‘,mw[
with the enforcement of the Conservation Area rI'--]-tnl.nt;. qlv'-:,;_'|
Regulation 1994, it is the provisions of the Eut_.l.r th: I|::|-thc
prevail, This Regulation has not given any rr.unhmll:u_;nrnl Th«-;.:
zonal svstem of management as I'u!lrr-wcni under the OF dt. :
are no formal ruled in the Regulation that give legal standing
to the guidelings sugpested in the OR |
For example the Manang district, which was .I-Z!'Ii.'llll-:]l."..‘l::-:l:
the ACA in the second phase in 1579 3-:_ I1:|al l'!l’.'I:I!'l..]-"-.m.‘-.ll'l'l ImT:I.I[_
the Biotic/Anthrapological zone, thus II11F:}'lF_l[;‘:I:I:.r .Ill:l.i‘ ( F
¢ide influence and negligible impact of tourism s ||'J|...:|“:.I_
stricted area®™, The OF suggests lhlru I?ununpi_l"n::aamt. .I-H T rﬁ
ligible in Manang and Mustang districts owang bo t I:I:;Il-lr'; :.e-
glous beliefs. A study by Richard et al in !'.'L"E.'.II'I.'I:I'.‘T . .“. e
vealed that the traditional practices LZIJ-[-I.'“..J:I.'!S-[ m.:l'l-.tlj.;t:'n_'lli"r by
indigenous institutions and the prt'-,-inlll.n;.; .I:'L'.l.lth :L|1L1“r~rlrr:;n_
tlons in the Nar Phu valley in Manang district are still Srong
and respected (Box # 6).

63 Supranow 6L

61 Foreigners are not permitted 1o visit this distrlcr.
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Box 6: Traditional institution { Gampa) In Manang®*

Manang is a sparsely populaled district, The traditional villaga counci
called he gamd, s compasad of seven members, of which tha Four
saniar mermbers funclhon as the advisory and policy making board,
Tha council membrership mitses among the houssholds on a yearly
Dasig. This coundil @& responsible lor delermining and enforcing mosl
gocaal norms and rules. This Dody difers from he algvan mambear
Village Devalopmant Council (VDC™, which is the poliically alecled
by &l decision-makers. The council mfer alfa i responsble for set-
tfing dizputes among wikagers. This council doals with all decisions
pariaining ko natural resources mansgemeant such as debes mining dates
and movernenis of fvasiock herds 1o déferant pasiures, selaction of
harvias! lirma lod loddar, selling dales lar plowghng, planting, weeding,
and harvesing ol soricufiucal erops, selting fines for various infrac-
ons, ela. The wilage migrales 1o oooler okmes in summaens, the coun-
cits glso in consultation with the prieat (lamal sels the date bar the
mowvemant of the village. 50% of the lines coliecied go 1o thie gampa
cowndil fund and tha olhar 50%. goes io the VD, Tl the spaing of
1883, tha gurmpa was alse responsdie lor the levying of royalty fees
changad o P reaidenis for the cufling o Mar larast fimbkes, whan the
District Forest Office formed a Forest Management Cormmitlaa that
Ik over the responsdEity In Mar, each clan has a rght bo graze thedr
caftie in any of he pasiures e they could build cow-sheds only in
thigir clan pasbures,

Thi introdechion of elected commilteses such as the VDG, Forest
Usars Groups (FUGs), Waler Users Groups and Conservation and
DE'-EI-J|H'||F|'|I Commilees (L) are weakening the aulbory of the

Iraditional institution gamps.

The regulation is uniformly applicable to the whale reglon with-
out giving due notice to the multiple land-uses followed by
the OF This shows how a good and effective policy guideline
ar a set of rules prepared at the regional level, when enacted

o

LA

Richard, Camille, Som Ale, Wendy King and K8, Shrestha. 1993,
"Liang Use Practices in MNar ".-'illap_i: in M.:-:l.ang Districe: A MNeeds
Azseqarment for the Annapurna Conservation Area Project” I'-‘.l-]'.-qtrr
submitted co the King Mahendra Trusc for Mature Congervation,
Eathmandu, MNepal

66 WD i3 the local level E:-L‘:q'.ilir.u| unit after -'_i-e-.l:ru.u.'r.ar:.l whils restored in

Mepal tn 1990, Prior to which the Panchapars were the local level
wnits.

'i']'-ﬂllllﬂl'-'ll atid ddoderm Law fn Indid @ia l"""'.""'l 13

:ro a statute at the Centre, metamarphosise Into a rigid and
wniform piece of legislation bypassing the regional specificities.

Huneing: When it comes to the issue of hunting, the OF very
clearly makes provisions for wraditional hunting thJ-:h in lhu
reglon was referred to as communal hunting and not |||c!:f-'ld1.a|
hunting, to what many had resorted to in the recent past. F_-:u-
this purpose, the Flan had set 2 clause o s&y that L'-'1|th the
consensus of the PNCC (more recently CAMC), the Conser-
vation Officer may forbid hunting entirely within the TEgIonS
of his authority, The NPWC Act 1973 and the NPWC Rules
1974 allow for hunting with a licence. The management plan
policy suggested that the Conservarion .G:'le.'l:: be empowered
to issiie these licences. Although the licence systemn had ex-
icted even earlier but it was not being enforced. The change
that this policy envisaged was that whereas the fines collected
earlier on account of viclation of the hunting rules went tH lh_o.
Covernment Treasury, they could now stay with the PMCE,
Hunting was feund to be & rhidden (by religion) En_ Pustang
disrpict and uncomman in Manang distrct. Hunting in the dis-
ieiets of Kaski, Lamjung and Myagdi are restricted through
Licences. With the extension of conservation education in the
region, people have agreed 1o do away with hunting :-1I"I.I1 this is
reflected in the community rules framed by different Conser
vation Area Management Committees {.-\:mu:-:_un::‘- | ar_u:l 2J.
Mot only do the bye-laws prohibit hunting of all species of
hirds and other animals, a8 opposed to the statutory law tha
allows hunting of some species through licences, the punish
ments for killing or hunting of different r':pn:n:ir:*.-' in ':I:I_: corl-
mumniry framed rules is stiffer than the punishments offered in
the MPWLC Ace, 1973,

Forests: With the acute shortage of fireword and fodder
mounting in the region, local people have stasted o r-:--,.ul.um
the need to conserve. For this purpose people are undertaking
varlous meagures, Some groups have tried to revive old
nractices of forest management while others have made an
T‘n‘.r—:mpt tor frame stiff regulations regarding extraction of
resources from the forests. Bajracharya and Gurung have
documented several such lecal initiatives in resource
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A racitlanal practics that sl ewishs is associalad with the sslting

ronservatian™ Some of the local resource management prac.
gsidle of sacrad areas called Baratiathan within the wiltage bounds-

tices presently being followed in the Southern Annapurna pe.

gion have been documented from mwe VDCs, Lwang arud Rivan,

which were brought under protection in the second stage of

ACAP (Box #7)

Box 7: Revival of Traditional Practices in ih
e An T
for ferest regeneration R

Amang the Brahmin and the Chhatris, who formad the minonine £ fea

In he regian, tha practice of farm tree management wis c:;r".dmnﬁ
Even lhough the forests were in cloge praximity bo thedr village gu..er;
their sound lradélonal agro-foresiry syalems, the pressure on rll-11urﬂl
levast was minimal, Peaple plantod mdapenous spacias in thelr farms
b supplemant thedr foddes and fuslwood nesds. Tha B-E-iﬂl::hl:!l'l-:lr G-
clag lor plantation along the gullies and spring sMsces was dona |::.

the merit of root behmviour and a3 nopy etfushure 8o as to arﬂm;wa snll-:
and waker conzervation, Thig praclice i atill widaspresd ;

A :'-e}reer.fg.- i not 50 well doveloped among ihe Gurungs, a domi-
rant ethnic communily, as they ware pasloraksts and fl:|||l:|:.'|'-.°-::| the
lmnshu_mam:rz sysiem uliising & large cabchmen| of rasoures s.prea-ﬂ
ovar vanous aftdudinal zones, On acoound of warioges raasons, pres-
fu-'e on ihe community pastures in the highar alavations hags Increasad
iermandously resulling in poor regeneration of grazges and other yeg-
atation. A trend of general defenoration and limited access (o rEIri
pasiures hae renderad this sysiem unsusianable n r'rr:'«ual :':l| |h§ﬁar-
eas. Some people are now Irying 1o reduce Bhe numbaor of Inreglock,

rigs. Thess areas ame consicerad lo be the abode of the local god,
Barah. It is believed that removal of traes from such sacrad aneas
would annoy the god. A commitige is in chasgas of This grove. It & for-
hidden o remove any producl frem hese groves excapt for fallen trees
thal can onby ba used lar cammunity purposes. Local people alow
anly the Trans-Hirnalayan migraling sheep 1o graze in he barahaliians
for the following bao ressons; tha herders parorm animal sacrilica
and pray for the well being of the villages and the foregls and sacondly
the animals provide manura 1o he grove

O praciice of governance ovar nalul mssurces adapbed Dy
some vlllages in Southern Annapurna bell (s based on the past
mukhiyali systam provalant in Misstang district In the northern parts.
Under tha reviveed syslam, farest boundaries ars redadined and inlor
mally demercated according to the traditional pmclics based on som-
munity righta. Tha goshward loras] was one such prachice wherg a
farest was jendly held and used by a number of villages. Rulas and
regulalions wene Eid down and fusiwood, Eodder, bamboos wene al-
[ 1o e harseated anly in specifind seasons. Fuslwood collection
was allvwed i winler ssason and barmboeo wagz allowead to ba har-
veslad twice & year, Bestriclions wene pleced on grazing especially
naar the waler sources, This system had worked well &5 lar as peopla
ol the area are concerned but when i comes o resiricling lhe oulsid-
ez auch as tradare and wildifs hunisss, B rules are 1ol sdhened o
Wore recenily some have come o Ihe fore from gosheear forasts in
ihe region™

The first forest management committes (FMC) in ACAP was
established in Ghandruk to deal with decisions regarding the
exploitation of their forests. The local people elected the FMC
and the commirtee framed its own rules amd regulations for
the management of the forest™, In the past, maditdonal forest

Hanpala is yel another traditional aystem of ferest MEnagemant
wherein specified degraded forest areas ars desipnaied as '|_'IEr|||'_l,|¥|',_:|"
by the villagers imglyving complete prohibition en regoures extraction
for & perlod of 56 vears, ihus aliowing for nalural regenerafion, &
f_-l:-regt gngn:r v ur..l,:l._ally hails lrom an arfisan casia is apnmnte;:l‘”
;-:::?J_IE paid on & yearly basls in the mana-patty system of paying in

B% Krishoa, K.C., Basner, Kedar and Poudel, K. 1999, Peaple’s Empower-
ment Amidse the Peaks: Commrity Based Consérvation &t Anadpuran Con-
servation Aree, Mepal, Case study for Souch Asian Regional Review of
Communicy Invelversent In Consarvation, sponeoresd by the Intéer
naticonal Iisdtue of Environment and Revelopment under 1ts Evaiu
ating Eden Project. Kalpavriksh, New Delhi and HED, London.

BT T THie =
b [!-1J|a-.:|.a| va, 5.B.. Dibya Gurung, 1997, Locals. the Unrecognlsed
Experts on the Conservation of tw MNamiral Resources: A case soudy

fram the Southe . ; : 4

ACAP Pokhara, x;:,:lm'l'm'u Region of Nepal. Unpublishied reporr, 70 Anmapurna Conservation Area Project, Three Year Retrospective
B8 1 - Progress Report March 1986 to Decemnber 1989, Edited by Devendra
3 SOWET cRELE groups such as Kami, Damai, Sarki. S, Rana, Pp. 21
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management practices had exdsted in the form of ritki-tithi (cus-
toms}, whereby all land and forese was owned and controlled
communially and resources distributed in acoordance with fam-
ily requirements™, People grazed their cattle an a rotational
basis, and collected fodder and frewood In a systematic man-
ner by delineating forest use zones, The decline of natural re-
sources has also been mirrored by a decline in the traditional
cultural values. The nogar groups, a traditional form of volun.
tary labour exchange or the wodi, a form of night clubs where
young boys and girls gacher, are not to be found any more. The
mflux of western culture and ideas has influenced youth
such an extent thar traditions are now being considered as
signs of backwardness™, To what extent has the Forest Man-
agement Committes adopted the principles of raditional for-
est management practices and how many of the earlier regula-
tans have been incorporated in the rules framed by the new
committess is not easy to gange. Adaptations have been miade
in the rules to suit the needs of the times

3.2.3.2 Conservation Area Management Regulations vis-a-
vis the model regulation drafted by KMTNC

In 1996, His Majesty's Government of Nepal framed rules for the
management of Conservation Areas (CAs). By December 1998
the HMG had accorded conservation area status to four regions in
the Himalayan belt, First was the Annapurna handed over to the
EMTMNC; followed by the Makalu-Barun to The Mountain Insti-
tete {in eollaboration with the wildlife authorities) in 1991:
Kanchenjunga o WWF in 1993 and the Manaslu Conservation
area o the KMTMC in December 1998, The rules formulated
under the Conservation Area Management Regulation in 1996
are uniformly applied to all these CAs. The main fearure of this
regulation s empowering the institution o which the mianage-
ment of the CA has been handed over. It also provides for consti-
tution of Conservation Area Management Committees at the VDG
level for effective operation of the management programme in the

FE Ied, pp. 12
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conservation area and constitution of sub-committees; manage-
ment as per the waork plan o be formulated by the commitees and
approved by the Chicf of the Instimrion; financial management;
eppointment of a liaison officer by the Department of National
park and Wildlife Conservation for establishing contact between
che Institution and His Majesty’s Government. The L_:als-:un -
ficer has been empowered to hear cases of viclations of the Act

The Conszervation Area Management Regulation came in:.'-::l
being only in 1996. From 1986 until 1996, in the r:l*.-a_*em:n: of a
statutory regulation, ACA was largely being r.'mu:l:;'.e-:'] in accond-
ance with the {}]jm';[t':l;:-na[ Flan. This ACAP Upi'j".:':l{ll‘::ll Plan |'I Tie-
pared after due legal consitltations, had recommended the legisla-
ton of 8 Conservation Area Act and promulgation of a set r!:Fnr:r'r'.:'
Regulations thereunder, as against the amendment of the NFWC
Act 19737 and the rules made thereunder. The Operation Flan
reflects an opinion that the concept of Conservation Area wold
become sub-servient to the provisions of the Mational Park and
wildlife Conservation Act 1973 if this new concept continued to
be governed by the NPWEC Act. The OP explicitly suggests the
enactment of a law establishing the recognised authority of the
Conservation Area administration and management

In the meantime, the KMTNC drafted a model Regulation for
management of ACA and submited it to HMG in 1932 The Regu-
fation that finally came inro being in 1996 was an altered form of
the model regulation submitied by ACAP Two main differences
are troubling the local communities:

1. Usurpation of the power to hear cases from the committee 1o
an employee of the Department, the Liaison Oficer, a third
class gazerted officer. As per the KMTHNC -:_.1mlu:c| moxle] regu-
lation this power was vested in the Chief and the Conserva-
tion Officer of ACAPR It had alsc made a provision for cases
with a fine of upto Nepali Rupees 2500 (1U5$ = 65NR in
1998-9), to be heard by the Conservation Area Management
Committees,

2 The change in the authority for managing the money collected.
As per the model regulation drafted by KMTNC, the CDCs
(CAMCs after 1996) could retain in their account the entire

73 Opration Plam, pp. 43,
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dmount collected by them through fines and fees. Bue the
Canservation Area Management Regulation (CAMR) Proarides
for the amount 1o be deposited with the instituton, ACAP In
this instance and thereafter a mintmum of 30 peroent would
b alloteed to the Committees for developmental and conser.
viation activities in accordance with the management work plan
developed and approved by the institution. If the CAMR iz g
be followed, this leads to twice the work. First the CAMCs
collect fines and fees; deposit the entire amoun: (including
amounts raised through other sources) with ACAP and then
ACAF provides the committees with the amount required by
it for the different programmes and administrative expendi.
tures to be incarred pursuant to the approved Mmamigement
work plan

In the latter instance the local people are very annoyed
arwl the general feeling is that money raised by the CAMCzs is
being utilised in paying the szlaries of ACAP staff, ACAP hag
realised this and understands the implications of this resent.
ment on conservation. The Board of KMTNC is discussing the
matter with the government. In the meantime, a clarification
hias been brought out by KMTNC that if any CAMC raises
unds over and above the expected figure for the vear, it can
always approach the ACAP with a revised budget for expendi-
ture for the year™. Though thiz will certainly not ménirmise the
work,

The former deviation in the Regulation with respect o
the appointment of a LO will move the burden of handling
violations from the CAMCs to the LO. This will exert 4 ot of
pressure on the LOY as there are 55 VDCs in ACA. Whereas
earlier each CAMC was hearing and disposing off cases aris-
iflg in their UDCE, now the 1O has to ey all the sases. Nor-
mally each CAMC decides 10-13 cases every year, The Head
Office of ACAP is located in Pokhata but the LO 1s based in
Kathmandu, He visits Pokhara about once 2 month when sev-
eral cases have been lined up. The LO does not give any recog-
nition to the rules framed by the committees: he believes in

Personal comissiunication with the Dérector, Mounaln Programmme,
EMTING, 27ch May 1005,
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the supremacy of the CAMR and the MPWC .-‘u;_Lf’. It = worth
noting that the LO is emplayed as the legal officer '._-.-'Lth Lhe
Deparcment of National Parks and Wwildlife Conservation also

The decision of the CAMCs is not legally II':J:1|_1||1|_E,. Any
one can challenge the decisions, Even fines C!.I-IJI:'I.IIE'I.{ by the
CAMCsz are in the form of donations. The receipt given 1 Tl.‘:l:
violator shows donation received™, But very few local pecple
are aware of these facrual details, Else TIE'_:ap]:u:-lla:E: COUTT Wal Id
he floaded with appeals from the decisions of L.“LM'{:&.. With
the enforcement of the new Regulation, all cases coming to
the LO have to be filed in the Appelate Court either by the LO
Of 4 BOVErTImEnt lawryer. Minor cises can be dealr with by the
LO» himself. |

When the violations were being dealt by the '::r".ll'._-1 Cs, the
fine maoney was going to their account but now the fine goes
i the Government Treasury,

Gradually as these changes are being felt by the local p-e!aplle.ljhmr
faith in ACAP is wavering™. I these :Iz;-;reﬁ-_;mng are ot sorted out
soan, it will take a heavy toll on community based conservation,
egpecially at a time when there are very few successful efforts al
this kind. |

A strange thing has come to the fore in the dratt r_:gllllau.un of
EMTHC. Rile 12 suggests that while dispensing their I;Llllilr_'ﬁ the
CDCs (after 1996, CAMCs} should follow provisions of the pre-
vailing forest and wildlife related laws, Thisis conerary tothe guide-
lines of the OF which had recommended that a new set of rules
and regulations should be framed for 1h|:_ governance of Cm_u.rr'.-.-:.
tion Areas and provisions of existing legislation should not be ex-
tended to such areas.

3 i i - q
Personal eammunication with the Liaison Officer, June 1958,
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Personal meeting with villagers in Simpani VD has rm‘uul&::_.l.|'|l.'|.l'
grievance over the new CAMR 1996. The villagers are :J_Ls,n_!mm.l:c!- t..:
the extent that they are threatening non-cooperation in ACAF ac-
fvities. Seple miber 1298,

tecl
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Conflicts arising in the fi MR,
i e fi i ' Igni

2 eld a5 a result of CA] for the forests in that ward. This way of assigning forests has
The main area of conflict i N T, - resulted in certaln wards with no forest stretches under their
b s !._”F:m ::IEJ,L-:LF;J}ILl I.:r:.i; Arising as 4 res ult of demge. jurisdiction, These wards are dependent on the forests of other
cate foresrts I'ur. c-:;n-!u:.‘r vation DEI‘?III' HUL. h'i.”"]':!anw:.' to demar. vk ok Ve Chens luanags chd et v op et
arising as raditionally villages P mrfﬂ""-“"‘w'l”a”'.‘m b B0k S o sl SNl e s n e T
s ey W;E aéclj"!ﬁ?lmp cases, were using forest for firewood and green grass for fodder, can collect these from
] ! : 5 etz on the basis ufpn_};.:””jt?- o any forest whether in thetr VDO or not. This rule has been

thie villa

i incorporated in the rules of the CAMC. But now with rescurce
consciousness dawning on people, some wards have started
charging a fee. People from Simpani village had been going w
Gun pokhari village in the neighbouring VDU te collect grass
and firewood, But now the Forest Users Group in Gun pokhan
village has started charging a fee.

In Ghandruk and Simpani VDC, some cased have come ta light
where the CAMCs have taken over the management of the
forest from the wards in case of & boundary conflict

some conflicting situations from different parts of ACA-

1. A -;_unﬂ!'cr from Mustang region. Befors the inclusion of il
region in ACAFE Chemang {a village in Tukche VDC) anls
Chhera {a village in Marpha VDC) were sharing a comma
torest under the traditional poshweri system of forest mana ;
mefit. They had jeintly developed regulations for the man; <% 4
ment of the forest. Earlier the ﬁ'lukh:-}'ﬂ of the joine mmn:::f:.;
used 1o izsue permit for felling a tree, whereas now with the
forest having gone to the Tukche VI, CAMC of that VDC
could only issue permits, Peaple from Chhers village n:r:-l.ﬂu:l
|_|-;|t dccess the resources. Six persons from Chhero village, in
contravention to the rules of the new CAMC {of Cherman
village) ﬁ.:-lied & few timber rrees. Chemang people .l.u;k [i'uE:
case of violation to the Appellate court and the puilcy -.-.-.:-r;
hu.:-j_-‘ 60,000 NC each. In this case, the Appellate coure (a for-
mal mstitution} did not recognise the custemary usage of th
goshwari forest while deciding the matter S

This kind of canflice has arisen in some othet parts of ACAP

Conflict Resolution Process in Sinmpani VDO

The CAMC makes the rule; the ward committees follow these rules.
if any violation takes place, the ward committee first resolves the
matter. If the ward committee does not resolve the matter, then
thie matter comes o the CAMC. So far no case has reached che LO
or ACAP There is always a possibility that one does not abide by
the decision of the cotnmittee and approach the Chief District
Officer, who also has quasi-judicial powers. But o far no such

EJEI'!-_, where the } ] .
; Eostwars system of forest manageme 1
previlent. ARIERTAR Al Incident has taken place, People normally abide by the decisions of
Z Insi [ ' = the committess; hence there iz no provision for appeals inthe rules
m[ihmﬁlﬂéﬂll_ YD, E:t'tn?[:‘;: _Hf_.-‘l. boundary was being demas- drar?:cl by the cammunity P =
i 2 < MHEST O At DBeCame 3-]:I-iri utﬁll-n.lal Kot . L .
settlement got left out. Earlier these forests wers um!:‘: ::: The 1996 Regulation [ in contradiction with the principle of
mianagement of Forest User Group, With the inclusion in .-'LL..'L self-governance and decentralisation, Once the authority passes
access of Ward # 9 w0 their communi 5 from the CAMCs to the LO, committer members feel that the
' mmunity forests was deni ol e - ‘ ;
: . number of violations will Increase, as the power of the CAMCs

T|‘-{']." -EI.FIPJ-._-I.il.-:_'iiI:I:i ACAP The mateesr was resolved by -”'l-:!l.ll.ling
their settlement within the boundary of ACA

3 In Simpani VDC, forest management has been decentralised An appraisal of cases dealt with by the LO in the ACA s far

o the ward™ level. People residing in a ward are responsible shows that cases relating ta poaching of musk deer, barking deer,

and lecpard, and illegal extraction of high valued medicinal plants

TE Ward is che lowest ad i u ol i i
gy ministrative level; nine wards make up one and timber go to him, whereas & perusal of cases dealt with by the

will he curtailed,
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CAMCE shaws that normally vielations relating to hunting of ather
animals, and illegal felling and illicit extraction of other forest re.
sources {of relatively less value) po ta the comimitiees, It is alsg
evident on perusing the cases that the number of poaching inci-
dents is on the rise pow after the autharity for trying violations
has moved from the CAMCs 1o the LO.

KMTNC is of the opinion thar at the end of the [Ef-year pe-
ricd, they would recommend that the management of ACA should
be handed aver to the CAMCS and not (o any other inatitution™,

3.2.4 PFourth Amendment in 1993 ta the National Park and
Wildlife Conservation Act of 1973; and the Buffer Zone Man-
agement Regulation, 1994

Although the Buffer Zone Management Regulation (BZMR), 1996,
along with the Fourth amendment ro the National Patles and Wild-
life Conservation Acc, 1973, Is being looked upon as 3 measure to
improve the people-parks conflict situarion in profected areas, it
will take some time to shows resul;s,

Buffer Zone iz an area at the outer periphery of a Park or Re-
serve declared to be so, with a view o provide the local inhabit-
ants facilities 1o use forest produce. The Act assigns the Warden
the responsibility to manage and canserve such areas. The Act
ilso provides for 30-50% of the income of the Farks or Reserves to
be spent for the developimental activities in the By ffer zonaes, The
Act provides for formal declaration of areas as Buffer Fones to
attract the provisions and benefits of buffer zones, The provisions
of the Act do not come inte operation automatically,

79 Supra noe 75,

1 L
fpms-Himalayan region in the Annapuma Conservation Area, Mepal

[fhoto: Ajay Rastogl)

¥illage level committes discussion, Anpapurna Conservation Area, Nepal
(Photo: K.C. Krishna)
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Hegulatbons framed by the community in Anmapurna Consermtion Area, Mepal
{Photo: Ajay Rastogi}

A notice outside the open court of King Ram Shah of the Garkha Stage, Mepal
{firca 1605-1636 A.D). with rules for the protection of trees, forests, springs
ind ponds (Photo: Ajay Rastogl]




I 3
P o * 4
{ L # ikt . -r|.:'_:..:' L
. M:ﬁ" B o T |

Faddy and pisciculrure amioig the Apatanis of Aronackl Pradesh, India

- i Ea . Rajasthan,
Vilkage ooest p;r-::ur['r:illrl cormmitiee MEEEIng, Kalladevi Sanctuary, I
{Photo: Ajay Rastogi) india (Photo: Ashish Kothari)

] 1 ] rree
Zarhul festival of Santhals, with ritwals around the useful sal (Shonen rabausta )

Dread and decaying sacred trees, are used only fior commanity welfare purposes, ; ;
AMOAgEsL e Apatanis of Arunachal Pradesh (Photo Ay Rastogi) [Fhoto: Ajay Rastogi)




Girain sabha -:.'|||dg_;_' agsedmhiy] mee ing discussdng custinany forest mie
violations in Bhacnta, Rajasthan, Tndis (Phote: Ashish Bochari)

Gram: sabha ivillape assembly) meeiing ar Mendha {Lekha) villape, Maharasht,
[ndia, o setrleroent that practices cribal self-rale with its own regolations
regarding the forests, kand, water and socis-economic affairs

fPhoux Vivek Goir-Broome)

Government officlal discessing rules with the village-initiated Forest Prodectean
Committee of Jardhargaon, Ursranchal, India (Phoce Ashiash Kothari)
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(Photoy Ashish Kothard)
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Tobile 3.2: Formally declared Bulfer Zones in Nepal

pa—

pational Parks and Year af Daclaration ol
Declaration Bufler Zones
1. Royal Chitwan Mational Park (1873} 1884
2, Foyel Bardia Mational Park {1976) 199G
3. Shay Phuksundo Mational Park {1984) 1908
4, Lang tang Metlonal Park [1576) 1508
5. Makaiu Bamun Malional Park 1958

People living in such areas are not aware of the provisions of this
Regulacion in the Act, por has the government made any atbempt
to take the law to the people. A few non- government Organisa
tions (MNGOs) have taken an the responsibilicy wo spread aware-
ness in such regions amongst the villagers, regarding the concept
of Buffer Zone Management and what it entails. These NGOs are
not sacisfied with the progress of government’s initiatives and waork
in this field. Another major drawback of statutory laws 18 that
they arc only resorted to when the community has viclared any
provision. It should be the duty of the Warden ta explain w0 people
what the concept means and then in consultation with the people
prepare the rules and regulations for the management of guch ar-
e2s. Similar 1o other laws in MNepal, this law too dees not have
space for customary/indigenous or community rules and laws.

The BZMR i a creative pisce of work. Rule 8 of the BZMR
provides that the warden may form necessary sers' coHmmittees
in eoordination with the local authorities o assist community
develepment and balanced urilisation of forest resources, and the
conservation of the other elements such as wildlife, natural
environment and natural resources, blodiversity and forests. The
s of the term ‘may’ implies that formation of user committees is
not fundamental 1o the creation of *buffer zones', Furthermare, if
we try to analyse Rule 5, it brings our that the warden plays the
cardinal role in this Reguladon and single handedly prepares
the Buffer Zone Management plan, for community development,
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r.r:-_:n-_acfr'f'a[irm andl balanced wiilisation of the buffer zon=, and sub
mis It to the Department of NPWC, According to Rule 5{3), the
Direcror General shall submir the .ln.m.'tbwru.'ﬁ! winrk |.~|a.:| ':'«'-ilh
necesgary amendments to the Ministry for appraval, Most intes.
estingly and importantly, this process is fallowed by the I'-:‘rrr'.lri._--n
of user committees and the preparation of the m:cn::-lr:-.n;-l--.a.rnr};
plan. This is again a depiction of the top-down approach, This
shows that the work plan developed at the micro-kevel {suppos-
edly by the user committees with assistance from the ward::r1:r:.h¢|!
reflect provisions of the Buffer Zone Management Work Elan
{BZMWP) and not the other way romd Eariier xpericnces .|J
MNepal bath in the conservation areas and community forestry aj.l
eas I:|:|1-L' reviealed that only plans prepared with local participation
can be well received and accepted ac the micro-level, In :|1;:=. 'f':..l'-iﬂ
the main work plan for the management of Buffer Zone is mre.
pared without any inputs from loeal peaple and they are ;tsj.-;.g;!ﬂ :—.3.
drinr up micro-level plans later based on the Buffer Zone Manage-
ment Waork Plan.

This amendment wo the NPWC Act, 1973, is ambiguous on
the subject of money raised as income by the National Park, a Re-
serve or a Congervation Zone, Although it is being made to souird
.t:i_n" #0-50% of the money would be transferred 1o the user com-
mittee, this is not what the law says, Bection 25 A avers thae 30-
F:_IJ'!»'- of the income of the National Park, Reserve or 1 I:c:nser.va-
ton Area may be expended by making coordination with the [ocal
body _I'|:|: COMTHnity development of the local pecple, Rule 26{6)
menticns in connection with the amount to be expended on LT
munity development in buffer zones that ehis would be done from
the amount remaining after deducting the compensation, if any, to
be paid where the land building of any inhabitant within the j_!,ullTE;
Zone gets destroyved due to floods and slide within the natural
|.'II'."I.I.I'I-:|EI:EI'_‘.5 of Mational Park, Reserve, and resultantly the inhahit-
ANt becomes homeless,

T'he law does not say that the amount will be wansferred to
[h-e'.!._'rjrr';n'liI]E':: Fund, It says that the amount may be expended by
making coordination with the local body. Mow the term ‘local |:|::|||:|.'.'
has also not been defined. Is it the user commirtee, the Village
Development Committee (VDC) or the Warden? The BZMR in
section 26(3) ralks of o commitree to determine the distriburion

'ﬂ:mrlu‘-rn:ll' ared Muodern Lo en Bk aisd MNepal 2

of the amount to the different units received for communicy devel-
ppment. Further, the NPWC Act uses the term “may’, which means
the amouml may or may not be experdded and what amount may bz
axpended (s also not fixed. Section 26 deals with the allocation of
the expenses for community development. Subsection (1) of this
section mentions that the Ministry will prescribe the percentage
af amount to be expended for the community development of lo-
cal people from among the amount earned by the national parks,
peserves Or conservation areas.

The BZMR is no different from the Forest Act of 1993 and has
the sarme inherent Aaws. The BZME seeks to have user commit-
ees formed for the management of Buffer Zones; these user com-
mittees shall be registered with the warden in place of the DFC;
the test af the functions of the Warder are exactly the same as that
the DFO - the preparation of the Work Plan by the Comumittes, o
be approved by the Warden, who has the power tor asmend the Work
Plan submitted by the Committes and inform this to the user com-
mittee. The Warden has the power to dissolve the nser commit-
tees; the person assigned by the Warden shall do the audits of the
wser committee, The Warden seems to be omnipotent. In such a
power equation, where does the role of community fit In? Where
|5 the scope for allowing people to frame their cwn rules and regu-
latlons when the Act dearly mentions all the prohibitions and re-
strictions? Any community initiative in conservation needs more
gutonomy and & mare balanced power equation with the Depart-
ment, These kinds of laws and regulations clearly reflect réluc-
tance on the part of the forest bureancracy to part with their domi-
nance over the forests.

The BZMR and the MPWC Act both lay down & st of activi-
ties that are prohibited in the buffer zone. Both stipulate punish-
ments for violations to their provisions. Insuch a setting, there is
no room for recognition of community or committee framed rulas
relating to management of the resources.

There is no mention of resolving conflicting sitwations that
may arise as i result of overlapping of the operation of the Forest
Act and the Buffer Zone Regulation. BEMR being a new regula-
tion, there is a possibility that there may already exist a commu-
nity forest ot another kind of forest in areas that can be potentially
be declared as buffer zones as well. The rules governing actvaties
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complexities, whick 1
e plexities, which cannot be wished away and are beginni
itise in some of the Buffer Zones M

i : A,
i Li;i-:::ghr:he_ﬂ..im& L{E:EE not provide for transfer of ownes
Y Hmmd;—r{.:r.g in the nu.ﬁcr zone, the MPWC Act after ?--
b ssidesii m::r[ltl .undr:r section JA () states thar Hiz ,xqa;uﬁrl.?s
ries of a buffer I-rl-_, 1?-]1?@_ El?nﬂ.trnw"{”hip'” alfter the L'UUJ;&;
pdiole b_-‘ ne. And this is despire the fact that the sa :
; n sub-section B mentions thar in the cow ik
agement and preservation of Buffer zone i
local people in such zone shall v

; e of the man.

. » land ownership of the

e remain unaffecred,

O i 1:;1;?15 Regulation may come to light in some time

ki [];‘: D Ir:: implementation in Nepal i% still in its nas.
B4 LUt surely non-government organisations working in

this feld have fial i
leld have felt the vast difference berween the legal provision
4 L &

and the real sitwation in the fisld™.

80 Personal commi -
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nity Forestry Users of Nepal, i'-.-'l;]:,.-r]l:_l-':_l:u of Federatlon of Commu-

4, India

{ndia, like MNepal, has hae a long history of community invodve-
ment in the management of forest, water sources, witerbodies and

razing lands, Rural and indigenous coimmunities in Incia have
always been heavily dependent on farests for most of their daily
requirements such as firewnood, fodder, house building material,
medicines, and edibles. This intrinsic relationship has made it
mandatory for them 1o manage the fesources well to ensure regu-
lar supply thereof. In 1865, the process of nationalisation of forest
by the calonial Britlsh government debarred people from using
the forests. All forest became goveriment property at] peoples”
rights over the forest resources were curtailed,

The alienation of people from the forests had an adverse alfect
on the resources in the years to fellow. Meither the British govern-
ment nor the Indian government in the post-independence period
had enough manpower 1o guard the fenced off forests. Moreaver,
none of chese governments mace alternate arrangement for the
sustenance of such communities; this led to the uncontrolled ex
rraction of resources from the forests, The resource need of these
forest dependent communities did nar cease. When the communi-
tinc started 1o face a resource crunch, the local people realised the
need to protect and regenerate the degraded forests. Many exam-
ples of community initatives in regeneration of forests are com-
ing 1o light from different parts of lndlia. Some of these have been
documented under the Evaluating Eden Project of [ED™

The British inroduced a notion of property, which was alien
1o the ethos and eulture of indigenous communities. Resources
related to land - forests, rivers, streams etc, Wrs pormally under
the management of the community; the community wis the
custadian of the resources therein™. But the British introduced a

41 Bor detalls see ¥othari, &, Pathak, M., and Yanin, F 2000, Where
Cammimities Care: Community Based Wildlife mnd Ecasystem Managemal
in South Asta, Kalpavriksh, Pune/Delhi and International [mstituts of
Environment and Development, Landon.

81 Krishpan, BJ. 1998 Legal and Policy Issues iy Community Based
Conservation. In Kothard, A, Pathak, M., An wradha B and Taneja,
B. (eds,) 1998, Communiti=s and Conservation: Matural Resource
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vancept of absolute rights over land and the resa

an te i urces therei
Wi MESE ivid y
wvhich was vested in a by or an individual,

4.1 Indigenous practices in conservation and

; COIMEmynan it
framed rules governing resource MANAgEment ;

In India, community based CONELT Y
T TOW:

1

wion efforts can be classified

, J
Inareas where forests were narionalized

Areas where forests were never nationalised

+1.1 In areas where forests were nationalised

The period that followed the naticnal
British rule and in the post-indepen
struction of o

isation of foreges, during the
dence period, saw a mass de
e forest resources, Communities sar
nate m it i liv p

: F-H.I'.I..‘:-'i'lrl:'kll'lt_ i livelihood continued o be dependent on the
fesources in the government forests, Onee

Fhati _ it became & question «
:':Ir;.r:;:Ih:a:r:‘g,;:;n:mulur_:- q.z:l Ea inliate ”mmwadmbcl'}?;r:r:
ki & : § tried 1o révive and restore some of the cariier
AW IESOUTCe Management practices, o create nesw anes. To repy
i.::; :he; |r|a||1naig_tmﬁ?r of these resourees, some form -;v:'j:ﬁ:n i:utEﬁn;
files had to be worked ouc. In some cages rteimpt w
n.1.u'.!|:I o restore the old customary rules and |1I'q_.1r§:: :I:::n::::tlll:;ﬂ
%ﬂ-}lmn of h-:-* community, These were fiormally in :Hc r'n;m al
~Cit-lnposed rules as these communities were oblivious to th
existence, ifany, of any formal Iem".mmpn:-w ring [Jm:n. 0 OO E
.1nd__|r|un.at;q- these resources. There was no ;-_-uwrumer;: aur".;:‘r'lllﬁ-'
_-:I'l-’.ill.iﬂ.lliljﬂ it the local level 1o guide them or restrain them f;zn::
imtiating conzervation efforts. Hence, pawcity af rnunnr_w.:.-r- .'.:."ilh
power

= a o l.1|'.‘|}a | B i v . s 2=
tt'¢| s ITLMENT acma W BCTE( d?all i1 fhieg M |

1 other alier-

A perusal of the Evaluating Eden Project

stuclies in India®™ show
= .I i - « B ) ll*
It communities which had stared facing

a crisis siruation vis-i

th

Management In South and Central
UNESCO, New Dedhi,
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vis parural resources, took indtiatives 1o r-..'-gl.'_n{-l.':r.u their fL';‘ll'i'"J'.S.
Gince these communities made an attempdt o [rame rules and regu-
latlons Tor the management of the forest resounces. al ||:|!.E Cime
when anather legal regime (though dormait) was prevatiing in
the ficld, these areas can very well be referred to as semi-autono-
mous societies.

This gave the communities an opportuniry to hind themselves
to seli-imposed codes of conduct, The nature of these -..'-;n.Hr- and
the severity of the penalties varied fiom place to |:-I.1::-: in accord-
ance with the resource availability. Some such rules frarmex] at |_':m
covmmurity level included the following: prohibition an GUTYIng
an axe into the forest; han on ee-felling; fuslwood cedlection al-
towed only from dead and dry sources and strictly F!u: JI::."F.DI'IEIJ
use: permission to use timber depending upan the availahbilicy and
in accordance with the quota fixed by the protection cormmittes:
regulated grazing with acoess to designatedareas. Hunting for spect-
fied species is permissible under a regulatory framewor ke enfotoed
by the protection committees in a few cases while it is ||lf.-hl|§:
restricted throughout the councry. Violatons atiract |.:l2':|'|.i||.|l'.'-5- and
punishments {both financial and social); '.'L:[Z"".."-:'I‘I:L"‘il I.-J-.‘-Ir!.r'..nrl.-; call
for stiffer punishments; oftert in such communitles religious be-
lichs are strong so violations are less.

I some communities these initiatives are self-initated whereas
in other cases the communities have been enabled and guided by
non-governmental individuals and organisations. Here the etforts
of Tarun Bharat Sangh, a noo governmental crganisation -.'.-url:nl_';'.
in the Alwar district in Rajasthan, are worth a mention. In this
case, the initiative was taken by the community; technical support
in building johars (earthen check dams] for rejuvenating l_In-u
streams and recharging ground water was provided by the larun
Bharat Sangh. Management of one resource led w0 the regenera-
tion of forests and conservacian of wildlife fallowed. In many '-'II-__
|agies, gram sabhas were formed as a pladform o address issues of
comman concern, mainky forest protectican, JE..LL!.EE were framed (0]
the management of resources and for maineining self-restraint. If
was imperative that the enforcement af rules and c:;:-n'.|:~l|:|||f_.n?.
therera was adhered to as the natural resources Were in a highly
degraded seate, During the early days -:'l!'.E“J1I|'I:.ITLt'IIIE‘.-':I! of the |u|£-:-:..
the incidence of offences was high and violators refused to pay
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fines. But the good thing about traditional and local institutions js
that they are able t inveke compliance. Tn this case social pres-
sures and persuasion helped. Tarun Bharar Sangh is also making
aftempts to revive the traditicnal pracrice of conflict resolution in
the region. This practice is known 2s thain, named after the assem-
bling place where marters are discussed and resolved. Tarun Bharat
sangh is of the opinion thar conflicts can be best resolved at the
local level, when discussed and decided in vill age assemblies, This
enables compliance with the decision as it has the consent of 3
larger group, Justice, in the true sense, can only be administerad
under the local system, This will strengthen the confidence of the
community and help it to become self-sufficient. A recent ease
decided by thain is discussed later in the section on tribal cotcil
cases (zee Section 5.2).

The communiry-frarned regulations do not have a legal status
implying that these cannot be enforeed by the formal judiciary, If a
member of the comm Uit ¥ Or an ol esider ahides h:l' these rules
and accepts the punishment for any violation, well and good. Bur
the decision of such courrs or institutions that have invoked com-
mumnity rules in thelr dispute settlement, can be challenged ag these
entitics normally are not recognised by the formal law. The ab-
sence of a legal status to these regulations and ing Litutions some-
times acts as a hindrance in community based conservation. In
Mendha {Maharashtra) and Bhoanta {Rajasthan), it has been ob-
served that people from neighbouring villages fail to recognise the
community-framed rules and regulations. The community fram
ing the rules is quite helpless in the matter, In Bhoanta, villagers
from neighbouring villages of Bawanwas and Kharata have been
constantly disregarding and violating the rules laid down by the
gram sabha. As no government agency has legitimised these regu-
lations imposed by the gram sabha of Bhaonta and Koylala, the neigh-
beuring villages refise ta acknewledge the boundaries of the for-
est protected and the reguladons therein™,

The communities taking the initiative to protect a certain patch
of forest, in such cases have been very considerate towards the
requirements of the villagers from neighbouring areas, as earljer
these forests had nearly turned into open access areas and in SOITE
citses there had alse been some former traditional AFTANZEmIens
of #ccess to the resources.

B4 Supra note 21
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If the forest official is sensltive and has a favourable ii::um]ﬁ
rowards peaples’ role in management of the forest, he of she cjn:;_
help. But this situation could lead w IZIIJJl.':l![]E patmr:agﬁ .*m. :
sultant dependence, sometimes even corruption. Iin same F..l‘i.;.,
offenders from neighbouring villages preter to bribe the fDI:’-‘:’.‘IE e-
partment officials rather than obey the rul:.'s._ﬁ.s Im:;_hnr-:l'. the ex-
perience in Mendha, the community is protecting cfficialiy dcdﬁ.rf_-.c!
feserved Forests, hence if the suppart of Forest Depantment is
not available, the sitnation becomes difficult to handle.

We observe that despite the erosion c-:‘:.mst-:-m;-uy laws in '.I:I_II:
past, given a chance these could be I!'E‘n-'ilﬂn].Ifd as these are wm
entrenched in the colture of such communities, But unless given
the due support, the efficacy of these may not last long.

There are yet other arezs in India, where 13:11'!:"1['? WeTe nation-
alised, but due to the remoteness and inaccessibilicy, the states
have not enforced the staturary law completely. In such places too
customary laws and traditional institutions ia:r:-.-'c gurvived E_-:-ﬁ;ma:':
age their own forest resources ﬁmn:mgl the hlEhl:I.l'IdtrS ':IJ:.. ai |_1
Sikkim, the community residing in Lachung still follows its tradi-
tional grazing system, which is managed by the cn:-r:.‘xmu]nllt:,-L:rn
ganisation called the pipan. Pipon is the headman and he L.-.-z 0
messengers gyapons to help him, Tl1ey make the 3.1'II'II!JLITI~.LI.-|[‘|I'=||1 :
about the meetings. The com I'I'IlIJ1I1‘_|"l'I‘15E:I'I'I|:I|_'!r' called t-h.:- -.Tllth".T:.t
composed of heads of all households, meets in a public hall m'_[;;e
the Mong-Khyim and ance a }'l.'arllhl: dzirmkha elects two prp}:;nl.t. t'-:E:.-
pipon is responsible for all social and development work u-:LL:T:.,
village. All important decisions relating o praing :I:I'.IE. cultiva L P
seasonal movement of the community al ic] distribution of gowve rrln.
ment ald are taken by the pivon in the village Eﬁsurlﬂ:!l}'. Pipans fr.'lr
mulate rules and decide the dates '.'||:|-:i allot space for livestock graz-
ing to control the pastures from being overgrazed. All f.'tmun'-nlﬂiv
members are bound by the orders of the plpﬂﬁs._‘rrllh,glrra also elect
the gen-me, a body of respected elders who assist the pipon in set-
tling disputes within the community. r'!u @ time .Whl.'.jrl ru.-tfﬁm.;:
mismanagement is the biggest problem in [ndia, Lhie piipon 5}:J!E 1
offers a good example of proper utilisation of limited natural re-
sources™ (see also Box # B).

£5 Rai, 5.C. and Sundriyal, B.C. 1996 Fipon Syavem: A Trguriu-.-.run;t'nn._q_r-
vation Practice i Morth Sihkim, Hima-Paryavagan, 7{2y and &{1): 16-
17
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H"::T'!-&E of any dispiria, e dispuianis approach the seon with & scarl
..-.1|n::-r::ET|-?l.:”” Oven lhe case |6 accophed, anothar meeling is callad
B Ly e parbes brindg soms Eood 5 R

_ A () some ool s afitfiang the ocal Bgeor
|;:'nE,E- the= matiar iz decided this foad is servad o tha 'I|‘|E|";'I- .IZ :
crlabrate and the quilty pairfy pays a fing (in mianay) ] g

I. The Wild Life (Prolaction) Act, 1972 was extended lo the stalg
Sikkim in 1976, In a combing operatian in 197 : iz F . 35 l;:lr
cals caught three musk deer poschers, Thay wane "ln:-ulf:if:l- il b
two monbha. These poachets wam frem | achung '."-.:'.*-|-'-| 'I-.I|l~l-:- .
lurrezd bk, the Oz mol and passead a i?:.-.-:ﬁl-nu;n |Ir-.=|.[' i
:m-.- lound immived in such cases in future will b :-a-_u::al-.-,.- I:::[::
r]:':;1ﬁg;:|.;"::lqll-ll1:;!ljlll"x;';l;_vlm [ mr-hil:-ul:r::: oo killing of musk desrs in
ol ; b i 5 S .||'E EDCNE chmiimily residing In Lachan
:Jrl {JI,IJ::I:I"L. ar -.“‘ tha dresmikha tndersiood the i|.-;_~:gu'l.a..*.q.:|= |-'.I|III:;|:

e fongsl alficiale explained To them. The daemkle also war

the three pursons who had besn comrvictad wy the Foresd ::I:;:;Ir’r”

ﬂ?:::.t;rm in I-:.J‘:l-'l |I:||;: acl weg repaalod they would be oslmcized.

i 18 Mol & worse punishmsnd bor b people of Lechunyg ihan
social boyveooil, Mo case ol poaching have been reporied froam I; I
FEQNOT U Sinca. : "

2 Mors |r_-'c:|:\-!|I|!,l s governmant officiats hawe sladed mnlersctin
'I:'p:lf:l'l lher pipons o disciiss e villagers' problems, ai r--.. rl1.;.:|"-::
#ib, & case of encroachmant by the Ay in the I':'r-:'-'.l .ye: .r
Ercaghd 1o the nofics of the forest and aihar dapaﬂr;q._a;.r-- I :ma
casg of weolslion of e Foras) (Consaralion St mg.n .|I|"_-. :.E 7
hEI'Jh'c'I Zul down the natural smbankment around a _rﬂ;.md |-I._-|k_:r|:!:
.,T*-I IE aL...I I1. iha lake éssier by vehicles. Also they hed a
I_h.l'l'.l'"-i'l"fd'l] 18 sikh lemede) construciad there, This bain a3 n
I'.III!!'i'! aclivily recuired the Cantrel governmenl pe |'|1'|i5~|i|_|.EI ; r':'|_':
wasn Taken. Moreaver, il hurt the local g-:_aui”;-:-_--.;G ;;5 llnig?';l;::-lﬂ]
ity byt S v
B | i ) lanak. Th Ty ;
th name of the lake 1o Mansk (hes! ﬂalu:::zr.:.‘.:|3{1II1;}5£;;:::.£;!

Bon B: A wildiife rolated dispute dn-'-nrlq_:r!. by the Pl'i‘-l'-;::l."rl:l'-lurih
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4.1.2 Areas where forests were not nationalised in India
“[he secand kind of conservation efforts, which have nat been docu-
mented in great detail, are related to regions within India, whete
forests were exempted from being narlanalised during the Britih
rule, North-castern India happens to be one such region, where
indigenous practices in forest managemenl have hitherto contin-
ied unhindered in most parts (Box # 9}, This is not o romaniicise
the tefhal culture in North-cast India vis-3-vis nat ural pesource

management and to show that there has been no destruction of
nataral resources, as there are parts of Meghalaya and Nagaland

that are completely stripped of all forests. And it also cannot be
peneralised that conservation is ingrained in the culture afribal
pecple, unless detailed reseal ch and documentation in this field s
carried out which proves this hypothesis correct. Yet, ohaervations
mle by the author in Arunachal Pradesh reveals that communi
thes auch as Apatanis and Monpas, which have limited resources
under their jurisdiction, have shown serict adherence to social and
religious norms to safeguard their scarce resources. [n addition,
pach community in Arenachil Pradesh has hedief
tices wherein there are opportunities for conservation.

5 and social prac-

—

Box 02 Morlh East India: toresls and gouernanos

Tha Moslh east region™ is one ol the tribal domingted belis of India. n
pursuaneces with fhe palicy of non-intarerence with the tribal ways of
fife, the Assem Fronfier Tract Regulaton (Regulation 2 of 1880 pro-
wirted Tor 'rormoval of carlain fronter fracts, inhakiled by ties from
ihe operabon of nubas and laws in [otoe In (ha state of Assam, g ihat
tracis under trisal oooupatien could be adrministerad by simpler ules
in sonesnance wilh their indigenous cusloms aned norms. Following
this Fegulation, lorests wer nict nationalizad in g region. Subss
gugndly the iribal aress in Assam Wen dieclared 28 hackward arpas’
in 1921 and as ‘excludid areas’ in {935 yndar he Governmant of
lwcka Acds 1819 and 1935 mspectvely, The Aazsarn Frontier (Adiminis:
tration of Justice) Aegulation, 1945, which provicied for adjudication of

§7 Except Manipur and Tripura, the serritories of all the other tribal
areas of the Noeth Eastern region, during the British period, were
included within the Province of Assam.,
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gLeLIUI..'.':':‘IITI::-' m|dlzh:?1ealand cases In such areas in accordance with the The fellowing section shows how forests ';_n.[h:ﬁ grate of Arunachal
forced .;E,ﬂ;fnr',gl?s ﬁf ;nu Tuam".‘m ':'f_m“ Iribes, further rain- Fradesh under the ovwnership -::-I:'c::-mrnu:r_luﬂh'- have been managed
customary lawa and social practisas, 1o kT . fecognilian o through usage, customs, beliefs and practices over the years. Based
the age-old authority of viflage cuu;;&'hlilﬁﬂll-l y IJli-laﬂ]ﬂl:l S on these practices and customs, the "]‘.[“E:E Ia-.rcl_lnaututlunﬁ Have
hese Inglitutions helped contribute o the mﬂmumgqreﬂa? Sk An been settling disputes that have arisen in the society over manage-
legal syatamg™ ment of the forest resources,

After Independence. whan et Constilution was bairg framad, a
sulbl committee was farmed ks five inputs redaling to the triba) a.rea;.'.:.;l
Morth east india. This commitias recommended thal the local cusiom.
ary I_awr: should be iMerlared with as lillls as possible and thad th
Irial couneile and courts should be maimained dnd the hili m-!-:u:nl:
should have full powers of administaring their own social laws cocly-
g of modilying tham. These suggestions warg mmrunrahm'd in the

4,1.2 Arunachal Pradesh

A biclogically® and culturally rich state of North east ['.?.Iﬁil;ﬂ,
Arunachal Pradesh nestles in the Eastern Himalayan belr within
India, The Eastern Himalayan region has been identified as one of

mlsfsfﬁﬁliﬁ{ﬁg E::m;u:"ﬁf" and Article 244(2) declared that the thirteen global hotspots which awes its blological diversity to
o tiw it et o A;am chedule. shall apply to the administration its locarion at the tri-junction of the Palsoarctic, 1::|if:~.-'i'fh:|n:5: and
Some arn : Inda-Malayan biogeographic realms. It shares imternational bounda
such dislrict cﬁirﬁi :egle.mjj as Autanomous Dlelricts and aach ries with Bhutan en the west, China in the north east and Myanmar
it oo tatriet Autonamous Counci with legislathe o ol ath char
prowars Io lagislate on various subject matiers including COmmHanity s ' ;
Besides harbouring a rich diversity of flora and fauna, the state

owned Iorests, Anunachal Pradesh, Ma

_ . Nagaland and Manlpur are nol ' i ' -
Sttt s S_n-rlh Sohodule: Thams o et En&ctnd o also boasts nF]:Ei!'lE home to myriad wibal cnmmuu:‘.le.s. E-.I‘--..IIIII'L-
:hﬂﬁg dlitaa _|ha! give epecial recognition 1 the customary laws and passing an area of 83,743 sg.km., its population density is very
o the autharity of tribal village councils in adiudication. low, with population of 864,558 {1991 ce nsus) of which 63 % is

Till the commancemant of the Conelitution in 1850, tha Gavernor indigenous or listed as Schedule Tribes as per the Presidential Or-

GHanaral [altar Iﬂﬂﬂﬂi!‘ﬁmma- the GD"."ETI'II:IF of Incfia) had 1ha pevassr to der of 1956, The 25 mﬂ.iﬂf and over 110 sub-tribes of AP !i."u"l‘.' in
close association with nature and a majoricy of these ave direaly

bar Elr\';_jr ar part of any provincial or national lere frem application fo thig

E’:Ia..t_lzfl‘feaﬂnﬂ |r:~.a prl:ll..'.alnr'm of Pari B ol 1}.9.5”5 Schadule of he dependent on the forest resources, eking sustenance and liveli-
'SHLElon came inlo lerce in AP, removing this protection. Thus im. hood therefr

phving thet the Central lawe enasted afler 1950 wouid apply to these i ] i

Areas a5 ey doo the real of India, subiject 1o the exlant clause man- CoRUGHE? EAREYRBAVE Ak fne) il i e

toned In B law revenue systemn has not been introduced. No land records nar

In 1972, whan Arunachal becama a Uinion Terrilory, it ceased i

e & Wfibal area within the stats of Assam, and thus provisions of the 89 The state Is endowed with over 5000 plant specles, 85 mammat,

ower 500 birds and a number of butterflies, insects and repriles. Twventy

Sixth Schadule also coased o apply. | p |‘| a1

: : [we species of the marmmals found here are Lsoed as endangared di

uclefil:;hwl'ng ;_i-erruan Iheir powar from the Constituion heve an- Sc]':m'ﬂflc I of the Wild Life Protection Act. The 500 bird species that
o -:uqmn-..gjfg:m an b give strengih and recognilion te cusloms inhakit the stare include some like the endangered white-winged
ik gt wond duck, Sclarers monal, Temmincks tragopan, Blacknecked crane

{migratory), Bengal Aoriean and the endemic Mishmi wren. The state
harbours 10 species of pheasants. The forests of AP vary from the
tropical, sub-tropleal, pine, temperate to the high altitudz alpine pas-
mres and harbour & wide range of foral species. Our of the 1000
species of orchids found in the country, 500 are found in the state.

88 A Fll.l.ld'!.'. of Admi nistration of Justice Among the Tribes and Races of
Nll-!'l.h-.f:i:ﬁ[l:t’.l’!l Repgion. Directed by [N, Das. 1990 Law Research In-
stltute. Guwahati High Court, Assam
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..TEE-JT i:;;r:fll,[rm{- m.-'|.lrll'__.'|.il1'.‘ll.'.'. b |_F:!: state. Yet the elder persang
L-’-'-'nmn:a:-e-.rr;n,- r:q::#:j:_ uf the I:_r:Lth_u:unal boundaries which apa
e g e ra Im‘-i'ﬂ:'.ll'-l:{_'-_lkﬂ rivers, hilks, rivulers, hillocks,
at']':.li. Part '!-{ll'l\'. Ir\:".-ll [.I|",.g_].'_'||j‘|r|g {l::'r'l'-\':ifE] & Baliay d
under the Corttrol ':'II'-CD|'||||||_|]-_|E.:i¢5_ eved to be

4.1.31 Unclaszed State Forests

The forest considered o be undér community ownershi
Arunachal is what is referred o as Unclassed Stae [ i o |1n
though there is no clear definition for this type of forest TI'II.:"T. o
depariment considers all forest in the state, which d-?wL:qh'r- I'FIJJ'EE-[
FL;: -:'T tegory uh.*illj.j:ir veserved forest, anchial forest reserve '.r:III;;;:
(orest reserve, wildlife sanctuary, or national par as Unel
ﬁ:ﬂ:{::gl:qt i:-.u-.crrl of ownership of land :r.cEIP:u;'ﬁwml':erz::li:;iL
I tha sfate varies from tribe Certain tribes like
_!h-u: Adi and Apatani follow chres ry[h:; IEIT;:'::‘-:‘I .:IT:::::J ||:JI-|I !Tj I::IIM:
n:-n-:sr.::;_:_:nnununi'.:.ff'tr.lzq-, clan, and Ilmi:’l;fjn-iix-udlu.ll. T|'L-L‘ :I:rilln Js:
T”b':' HIE recently, only recognised COMMM ity m-.-n-é---lt' s
tands. The land use pattern differs in these foreses, N i

Table 4.1: Rescurce | :
2 " Y usa pal in I
the Agatani ribals 52 pallern in fe Unslassnd Siale Foresi amang

Qwmership Type

Rezource uso pattemn

Indivickualfaminy Kilchen garden
Bamboo-plne gronves
i Granary siles
~an Burisd graund
Hurding ground
Wood tor house conslnction
Religiows sites and sacrad arpas
Communily/village Burial graunds
Grazing grounds

Commuity hunting befare feslivals

—

Seuncs: Campiled froim A Himal = :
o ol o il malayan Tride: Friom Cails o Cash by Christoph wan
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The total area under forest In Arunachal is 51,540 sq.km.; of which
36,210 sg.km. {neardy 70%)} Is under unclassed seate forests. Only
19% of the total forest area or 11% of che total seographical area
of Arunachal is under the caregory of reserved forests, The decla.
ration of many af the reserved forests has been questioned and
¢hallenged in the high court {conflicts relating to this matter have
been deals later Inthis section).

The forests under community cwnership are managed as per
their indigenous practices. Some traditional beliefs and practices
of the Apatani tribals that depict aspects of conservation are men
rioned here,

41.3.2 Traditional Beliefs and Practices in the Apatan] Com

ity

The customary practices that have the sanction of the sociery also
gerve the functlon of conflice prevention in the society, There isan
adage among the Apatani tribesmen that reinforces this belief. Lt
gays that It Is berrer vo forego a strip of land {measuring 4 span of
& hand) i under conflicting ownership, rather than wasting time
.'|_r||| weealth over it,

Some of the social pracrices commanding control in the Apatani
sOCiCty are;

Dape: This term has been interpreted differently at different times
depending upon the need of the community. This practice began
a5 4 peace treary at the time of the earlier settlement of the Aparanis
in the Platean, As the Apatanis were surrounded (geographically)
by the hostile Mishi tribesmen, Apatanis wanted tokeep the inter-
village and inter-tribal disputes to a minimum, The Apatanis are
of the bellef thar formal treaties of friendship between the villages
formed a fundamental part of their political syseem and assured
peace™, This mreaty still holds the same meaning oday, except that
an element of warning bas been added (o it ever since they have

90 Furer-Haimandork, Christeph von, 1980 A& Himalayan Tribe: From

Cattle to Cash, University of California Presz, Borkeley, Calilprnia,
Pp 41, 8L
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Started experiencing a natural reso urce crunch™. In any forest 15 e
irrespective of the ownership, if there is a likelihoad of & dispyee
arising, a strisciure depicting a dapa is erecred ar the boundary o
such areas to reinforee the message. Usually three poles of bap,.
boo abour 3-4 foae long are erected ina vertical CTIS5-CTO%8 Manner
These days the literars in the community have starped Writing g
OB on 2 wooden plague affixed at the centre of the structyre,

This is a noe of warning that mentions the punishment and fineg
a violation would attracr

Buening: Another practice followed in this community which has
helped diffuse inter and intra-village tensions is the practice of
making bunings or coremonial friends, 7 he concepr of buming started
apes ago and continues to exist sven today. A buning relationship
€an be entered into and can be inherited from one's father Bunings
are made after a long period of friendship and the refation ship is
Erven a formal stacus by inviting by Ings over 1o feast at the time of
the Mlake festival, The relation is considered severed if 3 uming iz
ROt invited to a fease, A buning has to represent his friend in his
own clan and village. Bunings were normally from orher clans and
tribes. The purpose of entering into such kinship tes was to bridge
the gap in the social nerwerk.

Ordeals: Some of the dizpute sertlement mechanisme in the past,
which have continued i) fecent times, especially in the Femage
areas, inclode the system of caths and ordeals. This also acted as a
dispute prevention mechinism as the ardeals were severs, If the
village authoritics were unahie toresolve any digputes by negotia-
tions and mediatian, the practice of ordeals was resorted to,

Taboos and religious eontrals: The tribal SOCiery maintaing severa] ra-
boos associated with telling of certain tres species and animals,
Each tribe follow a certain set of taboos, There is hardly any docu-
mentation of these, The laca) people have a strong belief in tabao
as they still worship the forces of nature and believe in SUpeTnaty-
ral powers. These taboos can form the basis of much conservation
in the region, and if found effective should be recognised by the

81 Persomal communication with the village elders of Hang village in
Apacani plateau dusing the author's feeld work in 19ES,
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15 norm is considered 4 taboo,  and

Performa [ pri
nce of private rices -
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dings or tunerals, or pe i oo
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S : ¢ : Il dare
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=I|L‘:ndn—|: |.2-:|-'II|'|r= é‘:f ::i-l“u reefds Il-uea.lm-.- the SOWINE, ate :1.:-' i!fn |:|-'
on Sundayps. 'J'|1iﬁlus-a:vJ‘r:. ;I:Md tribials as they have £ attend Chy E—h
s 1'a|ii'r_-rgju:|5--5 o hHJ-I.‘I'Ii'E.JSnuI'_I when peaple could grt over
wesre kepr tmdas EII.;I'IIIE-'. {_E :!r:r:"ﬂ-:ms agricultural geason; disputes
after turning to Christias -ETLLIN trees were once considered sacred:
that these are n-,,;,-;. ::'ﬂm[:.r-l _th'm: people have been made 1o belleve
trees are losing theds e Ceremoalal prohibitions of fellin
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A st i) ard plains. For more details tep Pand ) A
= r-[_\-”a.'.:ﬂj af Lnclassed Stame F = T i, B, LG LL.H“I
Pradesh In Morth l'q'lﬁl:lél-ldf::l-cj oresis: A Case study from Arunachal
India, Mew Delki W, Lentre for Environmencal Law, WYWE.
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patural resources over the past few years. &
of disputes arising over

disputes has also increased manifold., Inthet
matian, autherity of village insttutic
suthor has also documented cases relating to forest mag
that show
cope with
lage council ina Mishiv
ple about their forest and environment {Box # 101}

&7

Mot only has the nature
farest resources changed, the number of
nidst of this ransfos-
ns has been affected. But the
1AZEmEnl
che wisdom aof these institutions and their ability 10
, the changing situations, The two decisions of the vil-
illage show the understanding of the pec-

Bax 10; Declsions of tha Nyel (Vikge Councll)

elion of cane from & community forast, the Mya!,
ishi communty, adudcated (nal an indi-
vidusi can axtract cana Trom the community lorast only for personal
use and not kor commensial purposes. Similarly In analhar incident m
anather Mishi village, & parson was raksing & musiard plantation ina

degraded community forest, The Mys! decided tnal no one wiould star
a plantation in & communily larast area. The Taresl should be allowed

o reqenarata and grow inD 8 mixed torest, Monocropping is nol good

lar the heatih of the loreat,

The dedsian of the Wpel s scomparable to tha provisions af the
twio statubory laws — Wild Lils (Prolachxng At 1972 and iha Fores!
{Conservation) Ao 18800 The formar aliows members of scheduied
tiibes i exirect or plack ciflan spacees from (ke forest in thieir disirict
for personal bona fide use and not for sale. In the second case, ha
Farest {Conservation) Act does not parmil raing of a plantalion in &
{nrest area without the permission of the central governmant &4 8 plan

In & case ol ovar-extri
the village councdl of the N

|_ tation i sonaiderad 1o be a non-forest acdivily.

4.1.3.3 Institutions in Conflict Resolution

ions available in the Morth east-

There is & diverse range of Institut
iolations of torest rules

prn states of ndia for sertling disputes or v
and regulations, Arunachal Pradesh 1= step ahead in this unique

ness relaced to adjudicating bodies. Judiciary is not 2 separate en-
tity in Arunachal. In the formal sector, the State Administration
also performs the role of the judicary, The Depury Comimissionet
is the highest judicial authority in the formal sector at the state
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level. There js no high ¢ ;
therecf, Fo ;- v I?,.I coutt In the state nor is o .
an appeal rr:JrllT]l I:n." ZII""‘!'i_‘" of 'JIL':':":-lll'It'r:.[ill riphts :'Il'lrr::._i I]:lf.h':'.":h
to approach the Hig Cson ok the Depury Commissio : I..L“:ﬂm'_jx
Re 1€ High Court of Azsam in Guwah IL.'-""'“"' e hag
csides this formal ine _ UMWl
there are ’rild:flulti:i. 1.-1|ItilL.j:3:...r:1-m“m dispensing justice in the
state for ages. T |ll.-"=|.-.l.-i||l-l ':".IJF." councils that have exisyed i"::':L‘.
[BEratipe “J;I'.'Li-:'.up; 1-.5‘“” nage |..m.|r-_,.-]_-ﬁ perform fudicial .-||1:j .|4_-|” the
fuicial 'n'-lrll-ﬂljlillr.w I- Hn 1!u~||'1ur|5-:'i;_;|,_-.nl vie. their '-'|iJ;|--.g __|_1I|!:!..
(Administration of “'LI'Ir.‘Inall-}' recagnised under the .-'".:-i:-:.nn?’-,-.l ‘u:,.r
[|'I':' 'I.-I”-HI_"C ;'||;:|'|.;'|_-.[:||.- .|.::“.:|:.I MEH::IIH ion ar g .‘-', WI‘U-;E| .;||J-||.En.ll.:l
marters of nan-heinoys 1"2..”” all el mietters and - ___; J.'_Jb\'_'-_ﬂ.
S tl.l i |_. narure according to the ..-Ll,j,”i:“.h!;. r:“l“
who have hepn m'-'::-r:-hlr ..h-!.‘ J-I:;II:EI Drepartment and its offieis
t8t officer may [ -'_'|.I|'|I-.|- l'lj Ith the povrers of a Civil ':-:l.‘-l.lllr"':' '“ r'r-l.l.:‘.
pound offarcesss powered by the Stare Government ?;r:.:_r:

4.1.3.4 Process

Any violation of the o
cil. The r.c.u.L§L|I.;:Eu;':_m“"rl'm"." daw firsk goes to the village cn
tribe tor tri b ':-n; i l1:|-.1.r.. .t;i:.-ucn“-.-_- of the couneil di!_l_ljﬁ.-..”:.&un.
of the tribes, In most % f_hh toncept of justice ig the .ﬁ:i'u:._: |.: ; u||‘|
this level, [fthis o “. “izl violations and Hldruings M.ﬁ.lll_il'n;:ls.
to appraach the ”EI;UIll:nf,:alfihc'l.'l .'u_lu' if the dissatisfed iy |-:--:Ln;”
marter with che heln DF.!I‘ ":l:.lrr“:‘lﬁ"-lr“:ll I:I'II:'--:I- the B} |f.¢_'|:j-:.-’_e.. .I- "If
in interpreting the cyst e Political Interpreter whe helps s
disputants ap :tlxﬁ;:71llf|;{I!JE£d ry .I:Iu.r_; and their soacial E"_m_[ij..; |Ir|_Dl'“
to the village .rn.;ai-[ J,,._,E :'.L directly, he normally sm:.-m-;: r|~.q.5' ‘.! .U_J:H
the village co ridii m:.—‘- Sometimes the [ calis the 'mer_]'[':_ gy
Many cases, the M :-NI':-LII; thelr PrEsence '\:IULit_II_":'. the :;1.;“: E:LI Uf
his presence. Th:::.scl;'*t; .r 7 ﬂ“-lj!w' council to decide the m:-::-:lt i
courts and 3 wm[m-' I-I'-]::p-“lrt{ I.ﬂ:;.II-EI:I.'r' settled outside the |.'n|-n|.-li.
DC's office, Many such s or the final decision iz sent r- .=l
BUCh cazes in the field of forest ..‘-E.I'l'lg;'.'ml L:I.”J:E
13 ‘i s

94 Vide cecrion 7
2 ‘.;n_] section 72 of the Indian Forest A I8y
2 Vide section 68 of the Indian Fores Act 192 I
Eorest Ao 1927,

YE I EXdmp g P a
=T IC’. K .|'|3|'IRH of the fdd
(] 1|'-I|_"| !1: .h -l - III'I b L Bll]li‘:l‘l:-;ﬁ abrhe A dtanes, Myrels of

mraditiond and Mod

documented”. In cases where the guilty is aware

menf 15 mMore SeVeEre ol wle
a dlifferent farutn an

in Al
ihe creation of resetve
enCroach
kand, the Forest Departe
aut of the reserve forescs, are encrosching upon government props
wrty: also in some cases people have cl
fations in res:
eviction orders
rwo separate public inferest itigations in t

and the judge sy le. He ordered a stay and
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that the punish-

r the customary law, he decldes to goto

| approaches the DC direcrly.

[p the recent thmes, most of the violations related to forestry

unachal are connected with encroachment People consider

Forests on. Unclassed State Borests @b an
i, O the ather

ent o their land by the Forest Diepartme
went alleges that people, by not moving

eared some government plan-
I Two instances where
illamers filed

e

erved forests Lo reside there,

, were slapped on these villages, the v
he Guwahati High Court

ympathised with the peop

he Forest Department a5 te why

Basically the area belongs to

issued & show canse notce [0 1
jaration of reserved for

should the people not reside there
she Mishi community: The governiment ged
sste has been guite faulty in the sgate, peop
sps were turned into reserved forests Buir wi
way, they are realising the fact
[y another instance, a person challenged the farest department’s
reqaryed forest over his clan land. He has alleged chat
nat adopred. This was also fileel in the

Ie have no kdea when
th auch evic-

their bore
o orders coming thel

Creakblon '.:III|':
the due legal procedure was
Guwahatl High Court as a public interast lit igation

[he increase (0 the number of cases that reach the High Court

in the past few years probably shows the drawback in the erad:-
vional svstem to deal wich cases against a non-rikal or a-govem-
ment authority. After all, the village authorities are limited in their
functional jurisdiction. Instances have come to light where the
government authoniles including Army and ITBY have acquired
land including forest for the purposes of serting up rownship and
affice sIructires, bk |‘|.\_'“|J_ |1'.i|'|i|'|'|,,1| sy 1r1 o INstances e CoHm
pensation to the tribalfcommunity. Such cages are difficult o deal
with under the traditional judicial systemn

Many of the social and vellgious values, which have de facio
alsn assisted in narural resource conservation so far, are eroding in

f. Legal Appraisal af Lne lassed Srane Porests in Arunachal

g7 Pant, K. 159
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4.2.1 Indian Forest Act 1927

The first Forest Act legislated for Tndia was during the British reign
in 1865, This enactrent was responsibie for notifring all land cov
sred with trees, brushwood, ot jungle as government forest, but
this act didn't affect the existing rights of individuals aor commu-
nities™®. The colonial government, however, found the pravisions
in the Act inadequate as the continuance of customary rights ob-
erructed the imposition of total state control over forests. Alter a
series of amendments in 1878, 1890, 1901, 1918 and 1919 to this
ment, the final version of the Ac was creared in 1927 which
¢nis the management of Indian forests. This law
et the forest and denied them
hey had been using for genera

enact
to clate de jure gove
further abridged peoples’ rights ov
access coutilise the resources that t
riarks.

ag the time of enactment of this legislation,
took place regarding the recognition - restriction of peopl
aver the forest bot finally what emerged as the law was not in
Favour of the people, nor did it have anything to do with protec-
rion of the forest resounots ar conservation. The objective behind
this law was predominantly economic; forests were looked upon
as large reserves of timher. a raw material for the industry and
hence a revenue carner, The only provisions that could be agsoci-
ated with conservacion were an prohibitions of hunting

Although provisions exist in the Forest Act under the category
of village forests™, whereby management of the area could be as-
signed to village comimunities, these are anly gaps in the prevail-
ing legal regime that NGOs and people supporting community
based conservation hope o use, 1o accard some amount of legal
recognition to the efforts of cornmunities imvolved in consetva-
rion. But the specific intent of the hureaucracy of the legislators o
give recognition to comm unicy based congervarion is not reflecred

1 major debare

es’ rights

100 Sarkar, 5. 1098, Participatary Forest Management- Vol 1, GO,

mew Delhi.

101 Krishnan, B.). 1998. Legal and Policy lssues in Community Based
Censervation, In Kothari, A, Pathak, M., Anuradha, BV and Taneja,
B. feds, ). Communities and Conservation: Matural Resource Man-
AZEITIEMT im Sowth and Central Asia. Sage publications and UNESCO,

Blew Delhi.
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in the implementation of fhe Lawy,

since this provizion has h:ar:li-!,.
ever been wsed in India,

The government has declared 2 num
in the country in the last fifieen vears.
governing the management of such dreas. What could be the res.
son for such indifference on the pare of the forese bureaucracy?
The concept of biosphere reserves is hased an the constitntion of
different zanes such as the rore zane, buffer zone, restoration zons
and cultural zone upder which there i5 a tremendous scope for
Strengt |1|'.'|'|r'|3|_.1' customary Law anc CUSLOMIEEY practices in natral
TESOUrCes management. Somewhat similar o this is the noyvel ap-
proach of declaring cultural landscape heritage sjtes under the
Canvention Concerning the Protection ol the World Cuftural and
Natural Heritage (World Heritage Convention), 1973 Altl
Inclia is 2 party ta this Conventdon, it has made
i legal status 1o this new appriach

The existing forest law makes an explicit mention of provi-
siens relating to extincrion 4nd commutation of rights in decla;
g reserved forests (sections 9 and | & respectively) Hevwsiver je
confers upon the Fopest settlement Officer the
ta graze, 1o forest praduce and the

ber of hicsphers rese Wy
lo date there is no Ly

Hrgh
nNo Aulempd b give

poerr toallow righis
Mg E b0 reside th rein

Forest Villages™ in District [
many other states of India are exceptional cases. Fores Villages
are situated inside Reserved Fogesrs and in some instances pyer
nside Wildlife Sanctuaries, In r}iurj-ru_l_?lerjcc-.'jng_ the people {jy-
ingin these villages are not necy ssanly local people, These peoyle
are from outside the region, whom the faresr department hagd
employed, in same cases nearly 100 years apo, for forest Opers
tions. Eardier these pammunities had e righes upon the foresrs,

though de fucre they had access to the resources of the forests i
the area they inhabited, Earlier these villngers were tempararily
sccommodated near those parts of the reserved forest that had 1o

arjecling of West Bengal aind in

e

U2 The forest villages are under the eomplete jurisdiction of the forest
depariment; even developmental aActivites such as opening of schools,
*EHNg up primary health care ceores, electrificaion of villages,
Warer-provision, trrigadon, erc, are thie |e::p-.ur|-:zl1il.:u.f of the forege
department. Although in mamy parts of the country the forest vil
lamis have hepsy comverted o revenue villages. this is yet o happen
in districe Drarjeeling,

' I |
| I ne il Mdoghani
Tru||'_i;'|'|;.l_||||' e Modern La in Pndic ar i

fine to the apresment, each Gmily was
e ug:-r:u_.m:d_ ur:c:ul. |ﬁ|:::'~ﬂ;1.-;;lI:_l;-:_L:Li;.r:r]i:n{.li” such time they are IIU_
allofred a IJ'It'f e 45| | I;...ril'll"i and ||!-||1.|;:r.i~'ln wiirk '.'.--'I:~.'?"r"i-'|-. ,::.;_;::_:l
e Eners ﬁmﬂul:l'rlli:-lu pew bocation inside ||'-|..' ‘-l‘-l'-f“-‘-f- The |-IJ-
yoke UE.EZC'J . m*ri I:. telated to banning of feliing in I-‘J?tls_lf“ I"']"I"r
SUR :"fm‘f-:-.‘-.: ZL-|I'--n on the working of the (orest andlu-;:'llr.-l:::_..c
md“m“f”:?' |-: work for the people, these :s-:*.::ltn.l-..n- .-I_rhnir”
it Iml:qu ; pimanent {For further details of the case 1.- 4
s i !j 35 1] |~I-: yagaed, see Section 5.1). _H_::"J. has lwr-?-. '.'.,:
s -:Jl- H;;II'H[ and Forest Protection 'i'.u'.r.-nul'::'_'-j:- _:;1_
:cnd{'-:i. = “u:-IILIF:‘L : .'|-.-:..| the past four to six }'icarfa.l'l'_h-r I eIIL. I:I--_-.v.;
b formme ":_I_l o of thesir |i|:';hL5 and r.:-_3;|_3.|:'||'_:-'.ﬁ:|||||_|r_"_-.. rllf';. .qt
il “.?I‘ alr"-ln'::_:-rr:' guards in the absence of sufficient "-‘1:'? |
merely acting -.l. -I' e cm frian the forests, Resentment has bLLﬁl_r
department er "l.::_'i;!rl-:l-; ok they are not getting any returns under
i ko H' ¥ "'-Iv'n d in the reglon, The crrzllfl fior fl'-’::"T!"IE
Lhe _|F..‘h.-| a:_._.hjlal'llliﬁ.:ljjl'.lt'i.:.t I.'I.r }-J;I.___rl Resolution passed for I!'IL' |.'|:'|:'-I|':r'!
'h".' 5|:|u-.1l=='-l'_|l:-;|: :ln:-n'; thart p:'-J_DIec will heve to P &0 the EIL.:'.H-::I.
“:h“:h r||;|r:_:-]tl..-||‘|" I:I.: IZ_:-; at least live years o be eligible tor sharing
NWANLELE <ldf .. e
.Inw usufruet under this programm PP
Besides, there is very Ii||l|1l' Hm!}-: r?.rq"-lfi.:?;ﬂ];.d ..;1.ir|' ihe
i ihe eI airects ; N
e A WA (vt A
R R I he provisions of these laws, or rules
JI.;ulur:: Ln;': cc-rrrl.!:-!}'l ':.:I_:_Ij .;:;I;Eﬂ;-,:L:ii:ﬂril-rl..;lluu.d.ml n:-;~1r|h|-|.-..l1|1- pak
|Ii'_L'r!"'I1."II'_'I.'r., m"E.-"-rJl-,E EPC, There is hardly any scope left for recog
I':l.r -:I!F--nﬁ'ﬂu::lzlt:;l-l:l;ll v i.':.EE'.“" :“-"_-'_\- laws 1n 5'.J|.'.|1 a sItuation. "
" Iu’nlr overnment reports arxl also same l-.“.:*'” s ;F.f—::l-::;”f.llijlna\.:
i ll 4 t;- 1 aest Blotic/anthropogenic pressure :_L‘E- -:1 e
ihe Mt -‘_5«-h;-_1 .-1 frame this as the basis of r:.uh[mp., pecp .
S PO . A | ,L:.,L j,;_.r._u:-, areas. These repores fail mose gregd :-:-
thesr habitagion Ir i_‘i...-. from outsiders who come o ph.:frl:.:htln'.
¥hie et mrm!”i” I::r.ul:n-w malia, the wildlife poachers, the J
it :-.u-:.h -1*- ::ﬂm:'u-:ﬂ-;nd tea garden labour, and the ITW-'”.: -:“i;_
Ilel I'I ILT:TJ'{L :H-,- :|-:"I:f.:!'.n'_t:'-'l_' ictors such as urban consuUmers c
tant b

whoo] products,

ig =i hit different from the other
: orih Bemdral is s bt didle "

ol i t:er:lru'l it s.Tmrirw- of usufructs £ill § vears of
sgoludons as 1T Sors not i by T mmities
-h'-lll-'-!r-"-! wrls hias been pur in by the Fotest Protection Co

protecticn 5

meembers.
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423 Forest (Cons . ,
ea orest (Conservation) Act, 1980 with the amendment

Ihe Forest {Conservation) Act is the first legislative action neard,
half a century atter the enactment of the Indian Forest Act lnlril
field of forestry and this, for the first time focuses on conses Watd i
aspects . In view of the states dereserving forests -::r'_ a- I:.-'uui"-iir-I
scale ter non-forestry purposes, it became imperative for the :uml-
tre to intervene, The states were not only dercser ving to t.'.*'-ad-:e-
space Jc{: the industry but some of the states were also l=galizin
encrogchments on forests and allotting forest land for I'L‘EE'LIh:P-.
ment of people displaced from several develepmental projects,

4 Al e i
= But this law also has not made any difference to the people
| - :F .\\ . - & Y a | F = L 1 o s '
, WeTe i e thing in the law that helps peoples’ initiatives in con
servation. [t merely centralises power to permit non-farest activi-
Irl-!'b within forest areas; power which was earlier with the srates
148 now heen transferred to the centre. In a way it is only Creating
i-l ) . 1R . B b
:_;!...I.'l.-i:'l'l".ﬁ. at least for a state where larpe parts of forests are with
HEE peopie, MOW In order to construgt even a small shop or a |
{which are borl oras itiea) i T
(which LN on-torest actlvities) in their unclassed stare for-
est, a .r|'._:|al .L-cm: Arunachal will have to apply to the Central Min
1stry of Enviranment and Forescs,

I_|1 addition; the Forest (Conservation) Amendment Act 1988
I'-:nuc_lﬂnr’: uitivation of tea, coffee, spices, rubber, oil bearing ‘J-u-rs-
||.-:|rt|<:J_Itu|c- crops and medicinal plants as hon-Forest urﬁ-P ;*w:'-;w:
Lhis 15 in contradiction with the Tribal Sub-Plan strategy that m:u-
Vizages beneficiary oriented programmes inc luding horticulture
il seeds, tea, coffes, sericulture, ete,, for ecoficamic u |'||'-r-|:|.n1:n1: -:rjl
the tribal families. Thus we see that the pravisions of the Forest
{{'E!;ﬂﬁc_r'.'al 1om) Act are not in harmosy with the provisions of the
Tribal Sub-Plan. In October 1989, the Ministry of j_-'mjen,,.,”,:..n,
and Forest issued guidelines mentioning thas |JJ'.E|‘.II."‘I|=.I:I'|'-1'J-'|.:"I: 11I"Lr:
ing, oil bearing and medicinal plants will not be construed as -1L~.-u
rn.jm use if the species are indigenous to the ares in quc'-lu‘-l; .pul
T|'.“L.‘I does not solve much problems as guidelines are |1||';r_' E.dj.-nin
istrative orders and do not have the force of law!™.

104 Oberni, C.F 1993, Are we aincers towards Tribals? In THba! Laws and
a - H 1 ;
Modern Legal System. Himalayan Publishers, Fagia, pp 122
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4.2.3 The 1952 Forest Policy for the first time acknowledged
the ecological aspect of the forest. It also acknowledged the claim
of the village communities over forests but had the following 1o
say about their interface:
“yillage communities in the neighbourhood of a ferest
will naturally make use of its products for the satisfaction
of their domestic and agricultural needs, Such use, how-
ever, should in no event be permitted at the cost of na-
tlonal interests. The accident of a village being situated
close to forest does not prejudice the right of the country
as 2 whole ta receive benefits of a national asset.”

The policy has mentioned the need to establish tree-lands and small
wioods for -_i;r.m,ir'lﬂ and fireswood

Although the Forest Policy of 1988 has been hailed lor its
explicit recognition to peoples’ need and future role in conserva-
ton, It has not made any reference to peoples” past knowledge and
their teaditional practices in forest management. In section 4.3.3.2
of the policy, it merely suggeses that the holders of customary rights
and concessions in forest areas should be mativated to ldenrify
themselves with the protection and development of forest.

While comparing the provisions in the Forest Policy of 1985
with the Forest {Conservation} Act, 1980 including the amend-
ments made in 1983, the following contradiction comes to light:
while the Act under section 2(jii) restricts keasing of the forest
land to the people or non-governmental institutions para 4.2.4 of
the Policy recommends making degraded lands avallable on lease
or on basis of a tree patta scheme to mdividuals and institutions

#.2.4 JFM Circular and State Resolutions

In June 1990, the Ministry of Environment and Forest brought out
a circular setting out a new pelicy on forest management involving
village communities and valuntary agencies in the regemsration of
degraded forest land. This has been termed as Jomt Forest Man-
agerncnt (JFM}, which is a process of reafforestation/regeneration
of degraded forests through a partnership between foresters and
forest communities by establishing ecological and economic ben-
efits for the community and the larger society. Over the years JEM
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!1.1f:. wined momentum and has been hailed as a successfal model
In resource management, So far 27 States of India haye n:dnl: fl
I{Eﬁ-:llut.r:!m to implement JFM. However the progran nmh II- —
fraught with several probiems and hurdles, s e

hﬂruuu-;:nn'lr:lwnack for instance in the state of Arunachal Pradesh
1= H . - o .-
i5 1 |E|' act that [FM has been extended tohitherto communi by rman
#ged fores . : '
|l|f|..;-[r f:l ests (unclassed skate forests) which are being governed by
fleir avwn cuatormary moles and repulations, The 5
rutes and regulations. The Seate Resolar
e : = : S EIC 2RATE MESoluion
o 'rs-l"ihL extension of JEM ta Unclassed State Forests, vet in the
G’r.E'q-lf"':' FEALE, II-.;-'E hag been introduced in merely small pockets
a8, More 10 the form of Cenrrally 5 15 :
1 entrally Sponsored Sche 255
T . ; i 2 echiemes (55
ﬁffl: Iur...'lllg. cormmunifies here have had Coinpleie aceess I:m lh:::
: nt ;n_;.u..-tre.w. EXCEPL 1o Lhe timber resources in USEs for which
thay b J ] its i ' .
: ﬁf ad to get timber permits from the forest department. Wich
3 e introduction of JFM, community members are entltled
25% of the resources: 25% poes to the develanm et f ‘iu ta cnly
; : roes; 2hUs por sacvelopment furwd and 509,
IGES orest depar i he loca
K IEU the forest department, This is not acceprable to the local
o £ AL x Mg |
I r_.:J|r e and they percefve this as a move of the degart ment o hid : 1
USFs under government contral ™o, : . e
Sumilarly in the state of Si i
Ularly in the state of Sikkim, instead of introducing JEM ¢
the degraded reserved forests F it
o s O IERRET orests, tne state [FM Resolution extends
_ | Aucharan and Khasmahal forests fiwhers resor FeeE arp
Iur .'_'. : ar r F : : I:.\. I.-
|-r1 l:-. ¥ under community management). The State Forest Depart
= i I fi LT | ; ; ]
. ::u. mat very convinced about the success of JFM in the srate
I -.c -I'l.l 5 :l-l 1ig 3 . 3 - il k i C sl -
_ e is trymg o push JFM e all the states without givin
any con .-\-Idlf'l'ilrll_:lll b doees I A gt A I g VIR
o il and ongoeing initaclives in different srares
ﬂ;n.;:u-t._ rj:-h“.'ur.cr: management. Ihiz direction from che Cenere
COMES With a nder that if [EM is not intraduced, the states will
oe eltgible for funds wnder the C lly Socreired Eciciagl
This s al ' iunds under the Lentrally Sponsored Schemes %
5 15 also now a thrust in the Warld Bank gided state forestre
projeces underway in several staes, o

Yor oo B i
L £ somé states such as Magaland have not acceded to the
|-'::--:|Ii & demanes, The provisions of Forest {Conservation) At
IE : ) :
do not apply to all forests in Nagaland. Nagaland fegislature
- B | - L .

105 Barnt B 1 il
105 1.|!.|_. H lI"_I':.I.lI. found Fovest Managemert Vis-d-vis Cofservation Litwe
Aramacnal Pradesh, Arunachal Forest Mevs Wil 16 Mo l.l Lty | "o
106 Pergonal Commumic M. 0. 3
nal C unication with the Conservator ey
mant of Parest, Sikkif 5 March, 1998 servator of Forest, Depart

Traditional and Modera Law i fnin cned Mepal

has limived the applicability only to Reserve [onests or governimens
controlled forests. Private village forests are governed by their own
customary laws and rules and regulations framed by the comimu-
nity. These forests ane no regulated under the Forest (Conserva
tion) Act'™,

More recently, grievances have been voiced by many forest pro-
tection committees (FPCs) in Uttaranchal on account of exten-
sion of [FM to the forest managed by the Yan Panchayats now for
aver 7 decades™, The government by introducing JEM 0 areas
being managed by the Van Panchayats hawe created more havoc
than enabling or enhancing existing community effores in forest
resource management. Besides, the JFM puidelines completely dis-
regard the indigenous practices which include traditional bounda-
fies and community framed rules in the management of forest re-
BOILITCES

he new JEM Guidelines issued by the Ministry of Enviran-
ment ad Forests in February 2000 have tried oo plog Some gaps
hut this i noet sufficient, Firstly, it js still in the farm af an Bxecu-
{ive 1_}1-,_-'.-_.'.-_ which 15 ot e :'|‘||'_'||_';'|":i,i|:‘-|q.- in lI.'.-l: o ot lawr, Secn rldl.'!.'.
although it does make provisicn fol recognition of self-initiated
groups in resource mManagement, it doee not make any specific
mentaon to tecognition of indigenous pracrices and conmunity
framed rules in resource management,

From the expetiences of community initiatives at Bhoanta-
Kolyala (Rajaschan) and Mendha (Maharashtra}, it is clear that
due to the Jack of legal status to Forest Protection Committees
pecple from neighbouring villages and ather autslders do not heed
to the rules and regulations framed by the FPC or the gram sabha

107 The State of Magaland enjoys & special stanws wnder Aricle 371A af
the Cansrimtion, which avers that ao act of Parliament in respect of
(i) religlous or social proctices of Mlagas, (1} Maga Customary Invy
and procedure, (1) administration of civil and criminal justice id-
vokving decisions according 1o Maga Customary law, LV} ownership
and transfer of land and its resources, shall apply to the St of
Wagaland unless the Legislative Assembly of Magaland by a resolu-
tion so decides,

108 Sarin, M. 2001. From Right Haolders to Benefictaries? Community
Barest Management, ¥an Panchayats and Village Forest Joing Man
agement in Littarakhand. Draft paper for discession.
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members. There is no mention in the [EM Resolutions of commit
tee framing its own rules and regulations for the profection ;‘
ﬁ._u-:'il.*:. The status of community rules and customary L vis-g
vis JEM areas depends entirely upon the serving forest officer T||-|
:fu.;h time JEM is given a legal standing, rules formulated b : the
fOrest protection committee cannot command the respect cﬁ rh;
neighbouring villages, The FRCs will remain at the ﬁmn:!.r of the
forest department and will always wonder whether the next of
ficer will be as good or as bad as the previous one. SRR

dultiple-use zones can be created under the JEM approach of
ﬁ}rtz-:ul managerment o keep all the stakeholders happy. New cat-
egorics of forests may have wo be developed keeping in mind the
state of foreses in different parts of the countey; and the variows
stakes and demands of people and industry on these foreses as a
!ﬂ-ﬁl.."lll'l_'l.'". M:Lr:na.gl:mcn[ gl l:lr{*l_-;il:s: can bea reworked: cgmn'mn-il; ar
m-:l:‘.-:-:l_u:al"ﬁ efforts in resource management E-m.:::j be given fiur:
recagnition in g new law:

4.2.5 'Wild Life (Protection) Act 1972

"-.i'-'!.'l'“ll-f.* i5 an intrinsic part of forests and other natural ECOEYS
Lems, The Wild Life (Protection} Act was enacted by the Indian
F'-l':'di'l:r_rltnt in 1972, This Act provides for the p-mtec[i-_:-n-c:-f wild
ammais and birds by enlisting these on schedules of Protecred
Species and by protecting their habitat by creation of ;J-mccrf;nl
areas such as sanctuaries, national parks, é,m!p-: reserves Enmln *.d
by 194] armendment) and closed areas. These protected areas ::re
accorced different degrees of protection based on the permission
and prohibiton of activities in the areas. Unfort unately govern-
ments failed to recognise the habitats of wildlife as also I:I'I;:l hah

tat of the forest dwellers, o

Once again similar in nature to the Forest Act, this Act is en-
acted on the premise that forest dwelling comenunities are an ob-
SCruction in attaining the objectives of conservation and protec-
tion, ]n_:n:l: their rghts need (o be abridged. The Wild Life (Pro-
tection) Act deals only with protection minus the FE:I'ﬁ[_:-:::Cl:i'l.-'-:-ﬂ!'
regulated or sustainable use, so there is little scope for recognition
of traditional practices and community initiatives in conservation.

Traditicno! and Medern Law in Indin ard Nepal T4

There are two sections that allow tribal people some conces-
gions but these too are incomplete:
The proviso to Section 17A allows members of Scheduled
Tribes to pick, collect or passess a specified plant In the
district they reside in, for bona fide personal wse. The said
section otherwise prohibits this to all other citizens of
[rsclia.

Section 65 deals with rights of Scheduled Tribes w be
protected. This section only exempts the application of
the provisions of this Act 1o the hunting mghts af the
Scheduled Tribes of Nicobar Islands. This concession could
be extended to other tribes as well.

The Act could give similar recognition to rights of other tribes of
north east India oo by inserting another prowvision simpilar to Sec-
tion 17A, wherein it could allow members of Scheduled Tribes to
hunt ar collect scheduled faunal species from within the district
they reside in for their bona fide personal use. This has been dis
cussed in the preceding section that indigenous people hiave their
own rules and regulations governing sustainable harvest of the
animals, as they need some of these for performance of rites and
ritwals. Hunting ts not merely a sport, The situation becomes com-
plicated with changes being brought Into the traditional rrilyal so-
cleties with the educated doing mare harm to their environment.
They are the ones with the rifles and vehicles and some of them do
look upon hunting as a spart. But that is where the flexibility in
customary laws and the adapeability of the rraditional institutions
play an advantageous role'™, Examples and experiences may differ
from place to place; there is no doubt that imes are changing and
some checks and balances need to be added to the customary laws,
The P viso to Secrlan 174 aleo }53_]1P|_-=||i.' (o be incomplete a8
It only recognises the Scheduled Tribes for the application of the
provise and has ignered many other communities, which are nor
scheduled, but may be dependent on forest areas for survival
The procecure adopeed by the Wild Life (Protection) Act for

curtailment of rights of people in the protected areas is presty much
similar to that laid down in the Indian Forest Act. It could have

109 Please sea the decision of ihe demmkha of Morth Sikkim in a related
matter i the previcus sub-sacrion
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.ul.knn-.'.-ll:xl;;;ﬁ.l the comumunities” affors in mieting the objectives
of conservation and could have given due e iy 2jec
forgg!'a d have given due recognition to these ef.

4.2.6° The 73rd Amendment to the Constitution Act and The

I"‘I'I:l"'l . r H |
iy T;;JEE of the Papchayat {Extension to Scheduled Areas)

The 73rd Amendment o the Constitution of India alfarded th

I‘-_'“E awaited strength to Article 40 of the Constiturion which c-.f
ij.ﬁ:llgp T !-;:Lrl_ia_i:a_tiun of Village Panchavats as institutions of 5|‘.||f'-
o Thiamendment v G i,

bl persons registered in the elecroral rolls relating 1o a
'.![||.I_L-IP comprised within the area of viflage panchayat'!!, to pe
torm such functions as the Legislature of the State. The State I[c I-
|'sl.'.|rmf: iy empower the Panchayats to enable them o |'u||-;_-1iu$r.
A% NS e s ol 5r.'H—|.‘,0‘;-:‘“J’I‘I:.|1E'[':[. These Farechayars shall be em-
ponered L‘_‘:«' the bhate to implement schemees for economic -Ig--._-:i.
aprTent :1.||.;I gochal justee including mateers such as land :’n .1| u
J'_IIL'E it, land L'-f':IH-cﬂ:l[_ill ion, soil conservadon, fizheries, 5.::-_-5.|:L|.;Ln.;|
farm forestry and minor forest produce,

Each state is suppased to enact its Panchayat legislation in-
Corparating these provisions, The provisions of this amendment
are not applicable to certain scheduled and tribal areas such as the
Eiit_n:nT:. rnf?-!at;a_!.am:l. Mﬁgl_t:nlflyﬂ, Mizoram, Hill Areas of Manipue,
H.I|- areas of District Darjeeling, etc. and the schedule V states of
Bihar, Orissa, Gujarat, Himachal Pradesh, Madhya Py ;mlr_-:hh. ere,

[ 10 The proposed amendmants o the said Act have recommended a new
category of protecied area for this purpese af RIVINE recopnimod .|I|'_|
traditional practices and community lnvolvement in ._'nn-:n:r'.'ari-n:un
namely the community reseryes, However, exlsting |-|r;'||,r_|;|-:|j d.;'t.j_::,.

cannot be comwvested o this new ¢ & | fr
1 . H ALEEOIY, 50 18 - ! i
el Bory, s L J.|l|.l|JLJ|:-I;'II':, is lim-

..
[=1
[=]

]:‘::rrllu.w_cat means an institution of self goverament constioued for
veral areas at three lévels: village, intermediane: and disgrier

e o —— g — — e ——
i xmikn, P e
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The Provisions of the Panchayat (Extension to Scheduled
Areas) Act, 1996

This iz the first law that gives genuine form to the structure ol
self-governance in the tribal areas. Itis 2 salutary legisladon er-
acted at the Centre for extending the provisions of 7ird Amend-
ment to Scheduled Areas (i.e. prn:-_{-:lm:.nrlnti',' tribal areas listed
under 4 schedule in the Indian Constitution), The provision of
this Act provides substance to the structures af self-povernance
created by the 73rd and 74th amendment to the Constiturion.
The Provisions of the Panchayar {Extension to 5ched uled Ar
ga5) Act, 1996 was a result of the recommendations of the Bhuria
Comimittee, which comprised Members af Parlizment and experts,
who recommended an alternate system of governance far the sched
uled areas built on the foundatons of traditional institutions, The
said Act allows far the extension of the provisions af Part T of the
Constitutlon to the scheduled areas but with cerain exceptions
and moidifications.
This Act for the first time in legislative history has explicitly
recognised community as the basie unit of self-governance, Acs
cording to Section 4 (b} of the Act, “a village shall ordinarily con
sist of 2 habitation or a group of habitations, or a hamlet or 3
group of hamler, compeising & communicy and managing its af
Ealrs in accordance with traditions and customs”. This shows that
community has received the formal status of the Gram Sakha. The
community at the village level in the tribal areas is a functioning
collectivity comprising perscns living in a face 1o face setting like a
habitation, & hamlet or a village. This callectivity has sustained
the community life all through the years. It is an irony that the
Indian Constitution has treated an indivicdual as the basic unit of
self governance, with no reference Lo the role of the community
ther=in. Under this new approach, the Individual eribal will enjoy
dual privileges: one as the citizen of India under the Constitution
and secondly as a member of the community with the authority 1o
manage ts own affairs. 1t is for the firsr time that the Centre has
cnacted an Act which directs the state legislature to legislate a
Panchayat law which is not in disagreement with the customary
law, social and religious practices and traditional management pric-
tices of community Fesouries
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Une shorcoming of the this Act 15 that it only provides fig
new laws being in tune wich the provisions of the new Py i heavr
Act. The Act does not g2y whether this aspecy is FELTOSpECTive,
There are several old laws that are not in tune with the customg
laws and sacal practices of the scheduled s a5, The law dpeg fot
mention whar will be its seatus as against the prevailing laws in
different field, which are not in harmony with the new Ace Az ex-
tended ro scheduled areas. For instance, the Provisions of the Wild
Lite (Protection) Act, 1972 are not always in hanmony with the
provisions of this Act. The difference Is very hasic, Wea works on
the basis of creation of PAs by disregarding the rights and tradj.
tienal practices of the Jocal communities, whereas the bagis of the
new Act is the explicit recognition of the communities, their rale
In resource management: dispute sertlement, and the protection
of their customs and rraditions

This Act is a central [ w, But it is not applicable 1o the state of
Arunachal, which iz predeminantly inhabited by tribal pepulation
This law clearly recognises the roje of customary laws, social prac-
tices and village councils in naruraf rEsolrce management bt i
has been extended only 1o arens declared as ‘stheduled areas’ un-
der the Fifth Schedule so far. The Fifth Schedyle includes sched-
uled areas falling in the States of Bihar, Gujarat, Himachal Pradesh,
Madhva Pradesh and Orissa. Efforts are now on o extend the
Panchayat Act to the Sixeh Schedule areas as wel]. The states of
Morth-east are Boverned by Sixth Schedule and include the Stages
of Assam, M eghalays, Tripura and Mizoram, Although the Mareh
astern States of Arungchal Magaland and Manipur do not fall
under the Sixth Schedules, some provision should be made 10 px.
tend the said Act o thege States as these are inhabited mainly by
Scheduled Tribes. '

+2.7 State laws in the North-ease thae recognisc customary
Laws and traditional/ village institutions

* The Assem Froptier (Administration of Justices Hegwilation, | 845
Besides the mraditional village council, a village Body called
the Village Authority is created under the provisions of thig
regulation. The members of this Authority are appoinred by
the Deputy Commissicner of the district. The memberg of may

i3
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itional village council. The
or may not be members of the traditional village ¢ lU e
I ¢ i i 1% i mnacters .
Village Authority exercises limited pmﬂl:ra_?rh;c RS B Y
i . aditl Wik Fil
inistration while the traditonal il
e admnindstration Fabr s
Jal'l:.-::Jl.'rll,'] 15 power under the tribal customary laws,
[ LHAL

il C agel Act, 1958
Gare Autorcmous District (Seciel Customs driel Usage) Act,

cognita customary
This regulation has provided for the recognition %r1 ;uhlﬂ] an
i f i o
laws amd social practices of the people of the reg

- )
Tripura Tribal Aveas Autonomous District Councld Act, 1378 |
THpu Areas . " AT
The governient of Tripura ]:nr-::-rrfulg,ﬂ.t.l Lhr:I._[.;:1111.1‘111[_3{'?
freas Autonomous District Council Act for provis 'F'F Saflo
wrrument for the tribals in their area |:‘._t|1ﬁ5|;~h:::£:_t_} an al
;r1p|-11_ for {hum cultivation and administration of Justice,

Sanipur :'l.-"iull':lgu Authorities 1n .!]1-'.' .-'I..I:r_l';,'l Act, 1956 and the
Manipur Hill Areas Dristrict Council Act 1€ i'.. " e
Ihe lacter allows the council 1o act as ml-lr-llml o ;t.u-ﬂ gover

ment for legislation in respect of customary laws.

[ imistrat [ fuscice}
The Lushai Hills Autonomows District (Admunistration of J
Bules, 1253, o o
Lol i £ Lurshai
The customary laws and administration of justice in ah:: s
aof the State of Mizoram is governed by this regulation.
ared .

A critical appraisal of these Indian statutory I:J':w.-'. ha'u_-:nt: irl-l:: lnhjlgi
\munity based conservation, makes it very apparen ;
: F'"JI'I ;':jr;rnT:]L':gI]E:u|fltn1l,:aL (Extension to Scheduled ﬂn:m-;[.-‘-':;[r f;
o e e e o e e g
neither give doe recognition to Ci v i

vation, nor to customary baw,
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5.1 Formal Institutions

Formal institwe
lonshere refer vo the two main judicial bodies cre

ated by the Indian Constj
; n Constitation: the §
and the Higl i the Supreme Couwrt 4
justica!: ]ﬁ' ::Il;l.'.lllr[ 3:'- the State |F“'-"'E:|.. for the :'lclmf.:lzl:f E-tn!m
the v:a-:ew.l-:l dm section, two Indian Supreme Cuu;| ot
¥ o [ 5k : X
the manner I:uln Tfj—.li::hu:ﬁ L?;; ACAE Nepal, are cited |l:I:;5fT,i'tlE;:d
e & i % [~ - Aale
letely disraparde est judicial body in Indi
fmlrcfjlifr':'hldul the traditional and '-'-'-'t‘iimria:} IT_?T_““—* CoRm-
' 5 m y ; y ! practices i
delivered Dﬂ?:rs I::I?' -II-J:JQ-,L?UH K wjrIIum":I"":‘“‘JZFJE:::!“L'-J'J nr_:n_re-
be visibly falt) at -h.l.q e had major repercussion (some _":”ml
Hact o I_:) #Lr; : the nmational lewe] The arders in rlm;# YEC IO
2 YErsignt ol e S CggE x
COmMLNities' E'UJ;?” '_J"- PRIE L1 the judiciary in reco -.ra:.:jjg:.h;:
nity rules g : i conzervation, C”:r'lnm.a-']; i :uEr_'!r- g the
L ™ . i L 5 L .
erent pas I.Li:llg‘r'__lﬂzi"'I'I'-I'l.‘-l\I such affores and traditional e "-'-"EHU'I'I:'_I.-
* 0ol the country have been ahsoluraly j;{.wj-:::_:ﬁb AT

(1) TN. Godavarman vs. Union of India

This case h

15 Case has had far feaching immnd

i - & impdicari 1

‘]i:ihl‘? country. A he first interim |:r;|c: i
th Diecember 1995 granted

M o forests of che
of the Supreme Court

: . : an
blanket ban on felling of timber in

2 ju:-l!:llllll::;u::l::-lsr[hT District Magistraces (DM) or an

o - CIEESE are aiso empoyarad b :

EUMmarly % trsder e 0 oy the state go

commaly ke e Code oG b 39

i -Tll:lﬂﬂl:‘-:,l R e with Iimprisonment for 5 oy F-;Fé :r':r.l:l.l‘.-

author has ”m-im::_f!—‘;de?crc-:d,..a five hundred rupees, o -h-:ll-:-i:l ::S
insulficient informasi b e .Elr- this level in this repert d e
it PG 1o I_‘I:’I:I.lnc_n. Jhnu;.:h it has come to light char in :: -
maltters relating P |'!fg|_:f customasy rights and laws while 'i-!l:ldnl‘-IE
ers 2 forest off okl t; ; _r-.-n: uze, In addition, the Forest Act e mj"
fow any forest off tompound offences and accepe com irk

ence other than an i specitiedd in Eprr.!sallru;
* SCEoN &

and 53, Such e
i ii CIEES Lo . i r 1]
sty o have bean lefr oue of |.|'I¢" purview af this
L

¥ another magistrate
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all Forests and directed the application of the Forest {Conserva-
tion) Act, 1980, to all forests irrespicl ive of ewnership or classifi-
cation, Tn some areas, the Court issued & ban on felling of any tree.
The Court even issued a ban on the movement of cut trees and
movemnent of timber from the northeastern sfa0es of India, Func-
tioning of all saw and verveer mills was halted in some parts of
Arunachal, ITmplementation of such an order in the state of
Arunachal is nearly impossible considering the vast stretches of
remote forests in the State and the limited resources at the dis-
posgal of the Forest Department for the implemental ion and maoni-
toring of the order. The enforcement of provisions of the Forest
Conservation Act, which this ardet seeks to reinforce, is a difficul
task in a state such as Arunachal Pradesh, as the [iberal definition
accorded to forests by the Court, would practically cover BO% of
the state, Secking permission from the Central Government for
the diversion of every bit of forest land for nonsforestry pUIpose
would Mood the office of the Ministry at the Centre with applica
ricns,

There i ne doubt abour the fact that legal felling in mest for-
ests of the country has been stopped with the application of the
Eorest Conservation Act and the reinforcement thereaf. But this
has had little affect on arresting illegal felling. Rather illegal fell-
ing has increased in many areas ad this 5C order has rendered
many forest villagers and workers jobless, People have found new
and ingenious ways of felling and transpart ing timber despite the
court order. However, the order has bewen very effective in stem-
ming illegal felling of timber species in the forests of Arunachal
Pradesh. But this has given rise 102 new trend of illegal exrraction
of highly valuable medicinal plants in huge quantities from the
state,

The couert in the entire judicial process has overlooked instances
where local people have succeeded in resource tranagement
through the revival of traditionaly customary forest management
nractices. The court has completely ignored the fact that ai the
micto level In many parts of the country, communities have
wither framed new rules or adapted earlicr ones jor protection and
regeneration of natural resources. &8 has undermined the suthor-
ity and efficacy of the raditicnal institutions in resource manage-
ment, The Court in its order could have delegated the authority of
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monitoting the implementarion of this arder to the tradit|
Peoples’ institutions, which are the most decent
in the siate.

onal ang
ralised apencies

In the same case in February 2000, the Supreme Court hys
banned the removal of dea d, dying, diseased and wind. Fallen trees
and grasses from national parks and sanctuaries across the £0an-
try, This order came in the wake of the directives issued by the
govemnmients of UP and Kamataka in 1999 allowing large seale
tornmercial operations of removal of dead, dying, diseased and
wind fallen trees, drift wood and grasses through cheir Forest De.
velepment Corporations, from areas notified as sanctuaries and
national parks. The order was passed in response to an Interloen-
tory application (TA) filed by a lawyers group in Dethi, It is already
reported 1o be having severe impacts on the livelihoods and se-
vival of forest-dwellers, and is another example of ignoring exise-
ing and potential COMMUEnitY institutions o manage such resources,

(2} Centre for Environmental Law (WWF-India) vs. Union aof
India, WP (C) No., 337 of 1995

This petition filed by WWE-India in 1395, prayed that the Collec-
tors be directed to discharge their statutory duties as entrosted
under Sectlons 19-25 of the Wildlife (Protection) Act, 1972, which
included enguiring into and determ ining the existence, natre and
extent of the rights of any persons in or over the land COHTIpriged
within the limits of sancruaries,/national patks. The collector is ra
1ssue proclamations and dispose of their claims as expeditiously
85 possible, The suprerse Court, in it order cdated 25¢h Auguasr,
1395 directed the state governments 1o complete the legal for-
maitles. In another order, however daged 22nd August, 1997, the
Court directed the state BOvELIUMENts (o complete the procedures
for settlement of rights within a Year's time. A similar order was
passed on 10th May, 1996, for the stare of Madhya Pradesh, in
Pradip Krishen Vs, Union of India, WP () 262 of 1995, giving
the state government directives for the completion of the proce-
dure of settlement of rights and 1o initate action in this behalf
within a period of six months,

It was a good opportunity for the Judiciary to give a moge
practical and meaningful verdict at 4 time when the concept of

a7
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itw baged conservation is gaining :T!'-"_'"‘:”_“'_"!T" _W:.I::;I::
i has been in slumber, the Judiciary in its act i
administration f the rights of people and wildlife, could have s
as thnf_-::ul.'u:-m_::ll oA WA given due recognition to ,JEI'?-]'-_ f
e =3I-IIII"l :l'ts in conservation in and around projectes

L

A . e, AT
and communities e d the work to the centralised in
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t-ul.1 g that have failed to fulfill thei ie
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A perusal of
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.-f:ml_‘m Area Management
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the law governing the management of National Parks. The number
of cases will increase manifold in the times to come as the author-
ity of the CAMCs declines. Presently, in spite of the Conservation
Area Management Regulation FCAMR) being in force, the CAM s
are still deciding most of the cases at their fevel and not sending
rhese 1o the LO, The LO has to depend on two Ranger-level feld
staff {Government employess] for compourding martters and bring-
ing to his notice. Hithereo the CAMR has not been effectively en-
forced due to paucity of field staft, hence the number of cases reach-
ing the LO is less. The author has recorded 4 minimum of eight to
ten violations per year from three VDL, adjudged upon by the
CAMCs. There are 55 VDICs in the ACA Hence about 550 cases
are to be decided each year by the LO. One should alse note that
this is only a part time assignment for the LO. He visits Polchara,
the Headsuarters of ACAT, on ly ance a manth. This would place &
heavy burden on the LCY, Besides, chis involves MOre cxp=nscs arcl
time hecause it takes anywhere between 1 0 70 day(s) vo trek
from different parts of ACA o Pakhara. The only alrport in the
ACA is ar Jomosom in the Mustang region of ACA and the flights
are very wncertiin due to the weather conditions. AL times, the
flight doesn’t tike off in several days and the Range Officer has to
wait long to bring the culprit 1o Pokhara, Moreowet, the money
that was raised through fines and which was going to the fund of
the CAMC now goes (o the governmiznt exchegquer and not to the
community for developmental work. A case documented undes
the ACAP case study shows that the villagers were not satis fied by
the decision of the LO in dealing with a violation and fel that the
punishment was not stiff encisgh, The Commirteswould have rken
a sterner action in this case.

5.2 Traditional Institutions

sow let us look at some decisions taken by the traditional/pec-
ple's institutions and the process inwvalved therein,
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State Forest. The committee proteciing the forest beat up the la

bourers mercilessly and seized the tools as well as the cane

After due investigations, the first sitting of the Nyel, the tradi-
tional council of the Nishi tribe, took place on 6th August. As the
victims were seriously injured and were still in the hospital, they
couldn't attend the sitting. Hence another date was fixed for 8th
September for the next sitting.

The arbiter wag from a third village called Peni and an official
from the Police Department was alse present. In che matter, Itwas
decided that the medical bills shall be borne by the contractor and

(1) Thain case' from Rajasthan, Indis

Hi i
]:I':: ll:':’:';:ﬁfﬁlﬁlP;r:l|-:ltn1ln|i5rm:jn;h; Justice has been describpd BaF
for |'|'|a_|'|:|:}r‘:a :5 rlui'ld 1‘ '_":" I"'—”E%U_Iccfnni-_ in the formal cour "’{"i'.lsn-:g:
thain and |||:.E-j,_-| * ‘-If.nm _h':”'E-' settled, was f-Hl-i-IJJ].' hf‘}uglht R
s g,l'ﬂl;r\- arL Imwlfl :‘:—H few diys, .-|-he facts in this case e
the gauchar Egmfh _F',: roim Rithala village had encroached upen
use by starting c'tl:u? :h']uj b village and had changed its lapd-
hEfWeen twa 4 -JLtI".-.3|rF;.|-| activity thereupon, This led to 2 Tussle
"0 groups. The ather group from the Eame vfll'lgc‘:i&:-lt

L4 _'

the farmer group to court. Wh

sarily oral : #h the matter was gerting u ;!
fhE-'L]:l E':I?ezlam::?:ﬂsflnl Ihl:l}h wag no decision in tghe mfn:r”";?]ii
of conflict regafii '0n 1o Bring the case to the traditional 5;-5|n-n|
February 1596, I'J‘Ltnf:-”u']:':::' cast Was brought to the thain on 8th
diict. r‘.hEP-:Tlii.ll I__im:“_.' |_-| people E'_-t'l together to know the ver-
R R fniaied el that the grazing land js 3 village comme:
L rl-ui .'nrr-ﬁll:-rimtm upen such a land would be unjus} and
*‘lltrih:urhmg-nr :.Jf.d ﬁ..;r!murut:,.-. The panch ordered removal af the
T cobuc i f written agreement be submitted ro the eourt

e i J:'E'!‘-'rua.r_*}n; rrlil-rlnlu:r.r. gathered at the village assembly we:{:
g, rh.e v:.:-u. 1_.1:_;~n croachers fa sign the agreement and su ki
group took the r_an ree days later, on 1lth February, the errin

"r'-- o & ..LEI:F\-S-E'IE}' action 1o withdraw its ¢ ¥ : ? ‘ E
area under conflict, CONIr over the

(2) Nishi Case from Amnachal, India

Similar o e
ﬂﬂlhuch;f;rn;:]fjﬁj Ei}:ur:d__;.f redress have been documented in
Sobi nT 4| Mizhi dominated Chuly village in Lower
VlEinee Poirca v IIIL village Iu_:radnmn bad constituted a Village
|-:J{E§|. a cm”_a‘:n-.: r.I;IT-]'Iﬂ or the ||!I:Eﬂ,| H-ETi'."i[jl'_'ﬁ ln the ':ﬂ'!:"lr]]IJIﬂT}-
Th ! 2 OTCst Mad Deen wy il g o
2 ;;i'lrlf;-‘_; r:ll_u nrn:c-r Foree had cleared a strip of 5 J:-,r;?r::i.]:;
on 13th JuJL f.,- orest area. The same contractor sent hig labo

o 1993 10 harvest cane from this part of L'J:-I:|.353:I.'|.r

115 Singh, Rajend - .
e ) ira. 1887 “Thain* Cusrom o
tution. Unpublished manuscripe. amary Dispute Resaluton Insy

after a payment of a certain amount of fine, the contactor was al-

lowved to keep the harvested cane, But another warning was given.
The case was decided and misdeed forgiven.

(3} Case from Jardhargaon, Tehri Garhwal, India™*

In this case that occurred In a village called Jardhargaon in Tehri
Garhwal district of Uttaranchal, India, some members of the soci-
ety viclared the customary grass-cutting rules. On 27th Novem

ber 1998, the bandh van (closed forest) was declared open and as
pet the practice, one section of the grass area was opened for cut-
tng, According to the rule, villagers are to first cut all the grass
fram one section, only after that they will be allowed to cut grass

from the other sections.

Some people living in the Lower region in Nagni started cutting
pgrags from the section that was to be opened only the next day.
The thekedar (literally, ‘contractor’, but in this case, guard) of the
Pani Panchayat stopped them, as the portion of the grass area that
had been opened the previous day had not been exhausted com
pletely, These people went and complained to the pradhar (village
head). The pradhan issued a circular to the effect that the grass
area will remazin closed till such time that the dispute is resolved

116 Suryamarayan, [, and Malhoora, Bowith Semwal, B.amad Mawtiyal, 5.
1999 Regenerating Forests, Traditional freigation and Agro-bicdiversy:
|:.".|I'I1J.'1I|:'||.|'_|.' HUSE-H. l::.-l.l.'..'i-!'l'l-'l'll:r.":lll i||_j'm'r\;l.lil:|rl|,::|,.'_|_-1I Lhitor Pradeh, Tz, Case
atudy for the South Asian Regienal Review of Community Involve-
ment in Conservarion, spansared by the ITED. Kalpavriksh, New Delhi

and TIETY, Longion.
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r_lij;ﬁc: T‘I"E Was given Lo the thekedar only towards late evenin
gavdiml [I:hl-i r.-nll possible for him to inform the entire villape |E-.
Fat off meammlot f o) Etass-cutting area, The next day people fron,
oD :a 1 :IH vitiage, arrived ar the grass areq ar 2 pM il
annoyed ; h-'f"r.a:t 'y the thekedar. These people were extremal
 this and went to meet the pradhan. It was decided rF-aJ:r

the i-.':FE WE gy |.:i|| hl: taf 5] s ] ]
¥ = tln |J :: i "
'IE : Fl L & meeatin K - E]'Ill".l iLll_ rl.!'l 24 ||'I. ND

o 1:h|,5 1_5:-'.||¢' Was rE|5c_LI-‘..-‘.-:_'c| for two days in the Village - somg
Aming the pradhan while others blamed the thekedar. On ¢ i
af 1(}: meeting, when the issue was taken nr;:-l::-:u- de:.;- s
radiign’ 187 apoingi i e
ﬁ._-h.,—ur.:_-.; Jﬁiﬁiﬂﬂqgr?{rﬁz::iﬁ}’r hm-]iug Issued the circular on
: than. B discugsion took pl; i 5
lﬁ;rrj':n'-r-l.r;ll::g their fr_-n:..-'-:t:_u_. The thekedar was as.‘{i*-t:itiz T:;E::?:LJ;—';
dﬂ.:im lh.E.l_rI Mé.:mld J.'lii'l an hour's spirited diﬁnllSﬁ-if_‘lrl, it '-va:z
o .Fm o .:I;.1-L-1Iqu'.'| van would be opened the next day and rhp.:
LI | & wuld not have been put to such inconvenience b-}
PIng the bandh van cloged for g day. This epportunity was als

AMER 10 ] 1T, 1 I ¥ -
L 'Eul‘lll ool ¢ -\'I’ i
E F !y I MT1E {=H
; II I”il I| = It LM I td]nﬂ':l{l] 31355!":'.- DEl

ussion, the

" 'C.Inrclj'r the 'grass-cutting regularion’, a portion of the fior
Tl ! s B : i EEL
s |;x et forest is closed from August to December o al-
il Brass to regenerate during the monsoons, Whesa it on
n December, one member from i

each family is allowe
. - i g
head-load of grass per day. T M

6. Traditional Village Institutions vis-a-vis Formal/
Modern Institutions

a.1

Strengths of the traditional system

The procedure under the formal judicial syscem is reormmally
complex and fime consuming, Justice s delayed, thus depriv-
ing the aggrieved parry of fimely reprieve, Justice i speedy in
local and traditional courts. Sorme examples have been included
in the previons section.
In traditional institutions, there is no system of appeal from
the decision thereof. The decision is final and acceptable o
the community and is binding, Supernatural powers are con-
sidered 1o be the only court of appeal and this is resorted to
with the help of caths and ardeals, which are too severe. In
the case of the formal judicial system, there are several appel-
late levels and the order of any of these levels can be chal-
lenged further at the higher level, which prolongs justice.
The rural including tribal communities are unaware of the dif:
fetent statutory forums available for redress of their problems
Whatsver lictle exposure these communities have had to the
madern system of judiciary is usually not very amenabie, hence
these people prefer not to go ta the formal secoor.
Justice in the tribal society is based on the concept of restitu-
tion thar brings relief whereas in the formal courts the Hiiga-
rion is normally adversarial in nature and relief is not guaran-
teed to the aggrieved party. The case normally depends on the
serength of the party and the lawyer. It [5 not necessary that
justice shall be meted out and the truly aggrieved party may
win.
Under the traditional system of justice, an accused resnaing an
honourable member of the society once he or she has been
punished and there Is no stigma attached. Whereas in the
modern syseem, even after belng punished the accnsed is not
able to get reformed or rehabilitated due to the stigma soclery
attaches to his or her crime or violation.




B4

fi.

Coriimam ¥ ] L I} i T
eimty Beired Comser o 1f South Asa: Care SI'I.'.::I_:.I Rl
F o] i ’

LOurt expenses
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Eant which includes the | e fia 2 pCRAVETOE the [
ol .Im A the lawyer's fee, court fee, travelling ey
|'|"|_'.~j- S LG W I'HJ'L.E the village institutions gre situated gy .
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frart . i %
P ¥ otfers & foast ro the tommunity if it is a major d:q;um
Examples given in th i | T
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6.2 Constraints of the traditional system

Ins acha i
! ;:: I:l Jl rI'z; tike .“'Lrul;.u:hul. Nagaland, Manipur, Tipura e wherp
e nbes and sub-tribes pegide l
¢ : H AIGe, the customary s C
sacial norms differ frap i i B oo
s :r Iroim tribe to tribe, in such
times, the wikal or v et s e e
: I or village insttutinns ithan to
el vin ki B WIES ArS ol In a position o

I.,I Y AR o i, !

f.i!.t-lul ZII!-'-A}.I'.I'I-\..- to a dispute berween 3 tribg) and a non-trikbal

;L.mn .IIJI-n :_u-:ln 4 povernment department a2 welll, the -.-jliu,g,r.:

i olten cannot decide marters, T} I

. scbde m: % I'here have bee

| ‘ ters Il SO0me

rrift;;i:ﬂ where l.'|;|:" viltage council did adjudicate and the de
10N Wwas agreeable o both tha i : i

5 ag Y1 Ehe parties, But such decisi
could go in appeal by any one of the parties. o

The ed
L 1L||1-.':ar¢-: .qml_ the elite populace (in reral areas) are also
: Al the ruies and regulations B m.

. Hanons framed by the ¢ I
RILY are not enforcezble i be fortmal
mity and can be challenped ; I
o : A fenged mn the formal
Judicial set up, They take advantage of this weakness
The decision of i -

[ 1of the vill; cil is not af i
sy |;":':"I|:?gl: COunci is not always without preju-

: naving larger and stronger clanse ili
fron I1- : i g & or those hailing
M a ;wc.. te-do or palitically powerful family coul d ar :|met:
g _ : _ d ar times
be in & betrer pasition 1o intluence the decision of (e cnunr:jlﬂ
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The efficacy of the customary laws depends upon conscience
and reverence. With the spread of "education” and new Ideas,
the reverence to the custamary laws is declining. In the recent
times, people have found ways and means o circumvent these
restrictions, which is affecting sustainable forest or resource
harvest, With the advent of hand saw-mills'", extraction of
timber on days other than those of resurictions, has increased.
Also, the locals have started employing non-tribal labowr®® o
do the extraction on days when this activity is restricred for
the rribals.
Growing social individualism in the community is a reason
for the rraditional spstem being less effective. With the
monetisacion of economy and the forest resources, greed and
the trend for casy money is leading to individualism in the
soctety. People want to sidestep the customs and not [itli.": the
village councils in cases of violations of the customary laws.
Village authorities do not keep any writien n::tu_nls of the deci-
sions taken. The trend of maintaining recotds is very recent.

17 This itsell sounds fikea pelmithve techrology. but it is still very com-

men bn Arunachal.
118 Lahour from Mepal and the Indian staces o Bl har and Assarn Ls avail

able in the region nosw.
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7. Conclusion and Lha”':nﬁfﬂi HridginH_ the {};.P “Social action gIoups concerned with forest baw and ad-

ministration must continie to protest the mode of policy
Encugh justification has been developed i : - _ta-.-.-'-.makmg..'l'h::m e - ed B e s peer
for the fised for Inncstiin -mwu‘-'ltn-:‘:rljhrh !n the previous sectiong ple, IJ'I'-"l'_"i'r'l'_'pill'l:I-\.IgB.lZi.L:ﬂl by Zﬂl:?u:]r..}?luupi. ll;.u ul._mu: ran-
tarmary laves or give due reco ||i1? o Iﬂ W3 that InCorporate cus- 8 ends I'an:::*_. leg ation an .n.-lat 1e5 OUE to i Tm:aI [prin-
than izsuance of blgiket jg-,.f "]Tl -'- [ 1E_ customs of region rather -;'_|p.-|+:_ cfpl_lhm: pe:nt_!lmlnn in law-making. W |l|'|.|:r.Jl:. E.ll‘-Th_
Bt abk Tl el bt 5, rules and judgment, Some S1Eps to participaticn, thers is na hope for '[hl.'_' Ereuws.l'mnm-_lun il

; el bl the colonial nature of the Indian Legal System.”

] JI,,]LL::':;;:];;:;:::": ft“'-'ll:ujtf'i;"f_ |'=::tr-:ﬁl :I-“w-' the Conservarian Cln.l:h{: other h:;_uu‘. ic il.r. alse impontant to ::{:H:-'uln'sl: the larger
Nepal, and the JFM rij;ulur'nﬂl'm 1.3_‘.:!1-:-r J_J:u:L.;- }.?ggumiﬁ” =F ..ﬁn-:ar:ry, the policy and law makers, the dacision _'.I'_:d:l\:_t'r'\u‘_ the
e fpi et c'unﬂjcr_-mlz. IIJ'I India {not a lawe), provisions judges about the presence and prevalence of the micro-level
Budlt in. All discime 4nid viol:-ﬁl.i‘rnjrlrantn:*uj|aE'_:5ms._ need to be law the community and the customary law.
the Annapurna Conservation -.-11:; Ga,-[.;l. i—_.iﬂr o e .. In'she c_m'”":"?'r LI T, R R GheE g 1 W O
Officer, whao Is an employee of 1hll-l I_'.l.: ml;"'_.'_-'lm the Liaison the traditional institutians in adapting o the n.!h_::n[.ge.:l recuire
Parks and Wildlife C".‘.II‘.HL-";";':.'[l.nl-_. ke |I.F:..:5 J_r";:In: of f"hl:una] ments of the m:'..l:r:.'. [here isa prear potential in '.I_H: COMLTLL-
community laws while adjudicaring r|1:|| i Pm:'?."-ﬂh-'iiﬁt' the :“!llL'!.'-I:Iasi.“l.! c-rga.nu.:nrl_nns. hence lr:_s ir:wm:.rmndr_'n.: that ll_mrcc
be made for arbitration in cases of dis u-L 5 : i isions should be strengthened, W |.ﬁ_:J-::-r.-1 ol ETHLLUCI!.'.Iﬂl village institutions
should be appointed in -:nn.-mi:;|rim-1[-:\.--|71 :r?l v .”tmr'”. i should not be undermined, New laws RV LICR GO R
Nepal the Arbitration Act 1981 makes 3'u' S E;“‘:*.Fﬂﬂle‘rs. In this purpose but ona c.l-:u_w serutiny of these ..-‘u:ls. aid also the
application is confined to contracts 1-“d a'-rle'l ovisicn bue [tz salutary forest legislation of h::}j.-m » ane realises thal the law

comimerce and industries™?, These 'me;'-iﬂp Ulr:'nt;m |=H!J1_-J does not empawer the community based arganisation 10 ficr-
in developing agreements and L'-:'|I'|[E e i ﬂi "-*}”II € d]'rih'-‘d mulate its own rubes and implement these, In India, some states
munity forestry and [FM. C 1 the field of com- ;Jp not have Panchayvars. For instance, cf_u- I“eu-:h::g.-'y] (Exten-
Z.  On the one hand, there is a need for i ) slon to Elu'hr.'du]-:::l Areas) Act 1996 is not applicable to
it l~|.|_'|-,-;.jlgj Ak nil.: Ti Iﬂr jnj’.;;.rmi-'-",:,” o Statutory Arunachal Pradesh; nor has P.nmach.e!] Pradesh enacted the
bl sohime oF the Bl IO I:-‘-'f]- maybe through an ex Panchayat Act for the State as per the .",_’!-1'.'.1 Ame nv:lrl::r_'n: of :he:l
level are ignarant ul..mut otk g ”‘ .L.il“’. as the people at this Constitution. In such a situation, ~_-'.:n_-||_g,ll‘:|.>|1m5._ traditional and
anly should they be aware i:-utl Iﬁ[il‘;t.-lblz-":j Iﬂfrmns:l;ul||.:r_-5_ Nar existing village based institutions could help.
ess of law making. Ould participate in the proc- 4, The greatest challenge is to restrain nn-::sl_'lll' I'|'n_n:| Entering o
And going & step forward . gnr.ma-:hmg upan the resources of othicrs. [t has been observed
P torward, would be what Prof, Upendra in some places that people are protecting their forests but they
|

Baxi has to say abour the process of law-making;

|20 Mepal has enacted the Decentralisation Act 1B o surrender pe

115 The Arbitraci ; - )
ﬂl:nr::tn:;nl::;:lﬁf:|ill ’:rt_ul"::ﬁ':lf':s'r fos 'tll'iF- Sectlon § of the SOUIE Management o _I|:-:.;.I .l:I:IIII'II'I'I'-IIZIi‘liI:b.. [t !J|::m|:h.~.’: the l.mrlr-a'
ing to the procedures laid down in a‘” " 'TJE' e appointed accord- group congept and reinforced government s willingnese o rlﬂum:'e
therein, I no arhitrator could be appoi TJFI;EI{!“ o r.|: i6 Sripulated A i'_h':'l'."'".'l " .I'he !w"l'l IﬂE.J This was followed by the t.':lj."-.lmu'.:l' -
ples Iaid down In &n wiiairiaia i_EI'-'iI_l:Jn:a:c by F_ln-Jl;'n-..-mg the princ SeTies Ijlrllrig_|5||'|l:l.l.l:||'l I1-.r.n|:lmg ffaf ;:-:u_w-:r and I.E"_-..|}CZII'|$i|'|||I.I:|' o Jocal
denwn any Hllr-'u'unu.:iur.;-,g liaiabhs .I.- ::?,rﬂ ment does noc Ly people. Some of these laws are- the Village LT«_-'.--:_Iu:-;:nor:L Committee
L  party thereto rmay file an appli- Act, 1992, the Municipality Act, 1992, the Districe Development

catron in the District Cour i ; . :
? rt for the appointment of arbitraters, Committes Act, 1992 and the Local Self-Governance Act, 1938,




mndldml: livestock for grazing to other foreses Thiswill, ulg

mately merely shift the problem and not solve it Thiz il-IJ 2
?u:sﬂul E-.a.:: come up in most of the scudies ' c'-i.tlwr LHI?L-:;F
p-;.:z .::L_Ilj.: -.-Izlluhrr:: often restrain from violating rules in m:
€5t protecied by themselves but they cannot resisr Ercroac

Ing upon others” forests, which often leads to fnter-vill; :re r"ﬁl-
E-u:es._. Mest of the case stucties in the Evaluating .JEd-aeudF':';r.J;I,'_-;
,.’Tﬁuﬁﬂi e o e neighbouring villagers who do
Lo hie Ll 5% The main reason for this is lack of

ogEnition,

The Fnr-:*.ﬁ} Protection Comrmittees or many selfeinitiare
f‘:‘rl:m protection committess have no I.Ifr‘i{!'il.lfl.-r"J] wc: -I'.'rj
tan. Many a tmes, this forfeits the efforts of LJ|:-7pr1:ru_--:tS't nd
cemimitrees, as neighbouring villages do not recopnise 1f il
thority of such protection committess'® B
ﬂu:h'lﬂ'.:g::: .efr-:.lrll.-xfn.usmct': 7_::- this; lack of recognition to the
i ¥ ot village based organisations and lack of acknenwl-
edging thelr rules, reguladons, customary laws ere if ;

[_if the EOVEIMMCNL agencies do not give 'rn;n_ug.r.iriq:-lll -'v.-lllrlw-
semmunity Fules, the people from neighbouring vi]la ]-.'
E-:I: an excuse (o disregard or disobey the rules E'r-;rﬁ-»d by IRII E-l
LAMMumty protecting an area. The farest :urn-u-a;'ric-n": T:-H
lEe Il!nl:_- it difficult to apprehend violators .[n::-m Um-'-::;rl
especially if they do nor recejve support from the Frrll::l-tsbpl
partment. The outside villagers look upon the FD as |I1:~tﬂn:

a
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ipavriksh, Pune/Dielhi, and International Insticure of En i
and Devalopment, London. o
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stz i and [ED,
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Tradlitional arid Modern Law i India and Nepal e

authority in the marter. [n a matter of this nature in Bhaonta
recently, the villagers from neighbouring villages were dlisre-
garding the boundaries of the forest and the forest protection
rules, The Bhaonta villagers now want to frame a COUrT case
against the viclators. But in such cases where neither the in-
erleution nor its rules and regulations have any legal sratus,
we can very well discern the formal courts’ cutlook on the
MATEET.

Sometimes people from the same community alsa get in-
fluenced by the outside forces and start dise eparding their own
rules. In the larger social matrix, they realise that the force of
their own regulations is weal and shaky, as these have no of-
ficial sanction from the governmment authorities.

So long as the rule-making pawer of the people/comimu-
nity is not formally recognised, community initiatives in
’:':"HE:L'T'r'-EI‘I.iL:'“ '.'|-'i|| i I'-IL' |_I|-':|,-:|_'_|]','|_' mn I:I_1I!: _:{?-II-E Fumn. EGF"_--IIIIi
ties will continue to be at the mercy of powerful sections of
their own or neighbouring communities, or of forest and other
government afficials.

It is recommended that a study be commissioned to find
out if cases have reached the Supreme Court in appeal where
these were tried by the lower courts on the basis of the cus-
tomary laws. If such cases exist, it needs to be seen haw the
Court has dealt with the issue of customary law. Which law
prevails especially if the case relates to recognition of custom-
ary law in natural resource managementy
A major point that has emerged in the case studies is that of
ignorance of the law at both the levels. The commu nity 1% not
aware of the statutory lnws till such tme that a violation has
taken place; on the other hand the authorities are il her nat
aware or refuse to recognise the existence of customary legal
dynamics at the micro-level. To alleviate the former it is sug-
gested that the Law Departments, like many ather gectoral
deparuments should engage in extension work to popularise
law. In order to command greater compliance of the law, it has
to be made user-friendly, On the other hand documentation of
customary and cammunity laws need to take place and MNGOs,
research and academic institutions can facilitate taking the
customary laws to the authorities. Formal training institutes
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of forestry, wildlife, law, and related subjects, should build in
aspects of and sensitivity towards customary laws, into their
curricula and teaching methods.

The bureaucracy can also play the role of the inrermediar W
here, Public debates should take place to make the peaple aware
of the provisions of the bills drafted before introduction in the
legislatures. Public debates have started taking pace before
enaciment of a law on subject matters of social significance
such as forest and biodiversity. The Biodiversisy Bill has been
debared in India chough in a cursorily fashion naticnwide.
Unfortunately, people who will be most affeceed by the enact-
ment of these laws, often get left out of this process,

Adl the studies under the Evaluating Eden Project stregs upon
community approach in conservation. As long as the comimu-
nity feelings and sentiments prevail, adherence to comirminity
framed rules will remain bur onee individualistic interests
suFP.-l':-dl:. community bindings, institutions, rules and repu-
lations will all collapse. The success of the community-based
organisations and community framed rules depends upan the
':'.'.'.I'I'I::":II-IHEE it c2n command from the members of the eom-
munity, Such collective feelings and actions are weakening in
many places, but ave alse being revived, or created in new forms,
in many communities, The recognition and strengthening of
sech customary laws and practices, will be a Major step (o
wards such revival of community feeling and conrrel.

Annexure 1

Annapiirna Conservation Area Project

Bye-iaws of Simpani Conservation Area Management Com-
mittee

Zi

L

==

11

12,

If deemed necessary the committees may form sub-cormmit-
tees in each ward village or hamlet to cover all users.
Each sub-commitree may appoint a fores guard from their
orwn funds M
Each subcommittes (o meet the green griss 1-::||i«:ljlt". and fire-
wood necessity may allow collection as per the traditional prac-
CCEs. .
[he sub ~committec may issue [icense for timber according o
the following rates:
a)  Sal (Shorea robusta) Nepali Rupees 100,00 e fi
b} Michehia champaca Mepall Rupees 75.00/cu.ft.
cy Al Others Mepali Rupees 500 cu i
IF anyone fells timber without a license, timber will be sf-s-.';r:l
and a fine will be Imposed depending on the amoeunt felled.
Penalty will be impased on the basis aof the frequency of the
violation. -
For the construction of a new house, the committes mey al-
low 30 Cuft. to 60 Cu. fi. of dmber depending on the house
shze, .
For house- repairs, timber between 20-40 Lu it would be is-
sued depending on the condition of the house.
For construction of a storehouse and shed 20- 30 Cu fr.of tim-
bar would be provided depending on the size.
Tf anvene wants more than the above-mentioned amounts, tm-
ber would be provided at the His Majesty's GOVEITIMERNE FATES,
Cne family may get a license anly once in four years for the
above mentioned.

Licenses would be issued between the months of Seprember
April and not berween May and August.
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I 1 WO F Icl
mittee by mentioning peace of mree cutting, species of WEEs,
quantity of timber and purpase- -
HMG activities for Simpani V.D.C,
ed free of cost; but if the '.l.-'m.:_:ll g
D.C. then the HMG rates will be

13. The validity of license is only one month, which means th
timber would have to be felled and removed before the Eru;; ;.tl;
iy 26. If imber is required [or any
then the license will be 1550
required for works in other V.
charged,

14 e i ¥
IIn case of 2 natural disaster and need for construction of g new
vouse , the persons may fell timber fres of cost.

|5, If the tree | ; ' i X
« e happens to be in private land li
£ land, then no license jg = o,
- ¥ ] - - - m P 2 0 ‘:Iu a II UI.IJ'
required but commiteee will have to be informed 27, People will not be allowed to purses mﬁ][-l and b |"|.':.3 it
i L . i, e R ifea da Ly
5. For firew e ; T pone does 0, depending on the e i
ar firewwoad cutting, e sub-committess have to infarn 7 o i S0ImE i Fo! il be chats ed as dne.
CAMC, and the former can impose a char d yegai 1It 4 i TR
L 1 TEE ; & and retain It i ; forest bei
thedr fund. B £ tmn e ' - cas on account of a patch of forest being
28, |n case & conflict arises HI
) o Incase d _ : the forest will be
14, For purpase PR . hared by two groups, the management of '
purpases of making charcoal, dried wood ar stumps can e e eclared as protected (no

fs : ke -- AMC and will be d
be used, but if they sell charcoal, then fine of R, 100500 La;ilni.iﬂ TT:I': ':;I:r_' ::::.f;f:iﬁ and wi
utlliza e,

would be impoeed | |
¢ cannot he applied for

3 isof, cxplosives and electric curren ?
il . r|]||.‘:|.~i|:d a [ine of

catching fish; anyone found doing 50 -nl-.-ill be impose S
Mepali ﬁu.p-:_'-.:ﬁ 500-2000 and the implements shazll be seized.

30, Within this VI, for a peniod of 4 years, hunting ol I:l]rl.;? :1_11-:1
nimals is completely prohibiced. WWone does so, the fallowing
fines shall be impasec,

18, Far making agricultural implements used by farmers, wood
can be made available by the Sub- committee I

5 . PE'- I{" [ TN ] [w) ab L] - I v 5 ]
I:l W] ”I 1 LEse 5 2 f
[ [l'“'d \Il'll'|||5 E‘ 2y ‘L'":":I Tnd ;i.f_l'.-l,';."_-i |.|-l:'llrl;|tf in
C OO I|dZI'IC-'_' 'rrlth l|'l'-‘E:|[ H’fl-.'llll.l'l'la-_.". ISTCUTIAL ¥ sape

B A e B
+0. Trade in medicinal plants is prehibited, Anyone, who violates

this rule, has 10 pay Nepali Rupees 500-200 . .
will be confiscated. pees 50-2000 and the product a) Gharal 1500
21, In connection with the fines collected by the sub-committees ey ey HROR
-D”E""“"!“n i5 m:"I'_-‘ to retain 100% of this amount by the 5|.11: c) Hare 0
Cﬂ:J@EMIL buat If the CAMC also helps in de iding the mat 4y Kalij 200
|r:m::‘.lL' amount collected I|]ru1|5}| fine will go to the CAMC g fol 100
Z2. Any stone quarcng kin S i £} Dove 100
! ying Wik in Simpani V.. s T / - : . S
permission of CAMC; if anyane violages rhj:”'if,:;‘?"j:" I':;. 31. Besides the above mentioned birds and animals, IF-I'I|I:I:'|_-.EE-|]:-.
Mepali Rupees 200 500 will be impoged, arimal species is hunted, Rs, 500-Rs. 1000 fine will be im

P : :

23. er, -::-1.1‘9 tan Seart five in community forese, eliffs and thatch
Yand; if anyone does =0, committes shall tmpose a fine depend-
ing an the loss (minimum Mepali Rupees 200),

24 UuE of toral amount raised through issuance of licenges B0
ghall bc_mam:-d by the sub-committee and 200, will b da.
posited in the CAMC fund,

; '.’_fl_m: his to submit the application fior tmber permit to CAMC
with the recommendation of ward representative ar sub-com
- & - L =

d
Lr

posed; for birds 200-500 shall be imposed.
32, 1f anyone hunts a completely protected .E[:-PA'.‘.'.‘E, and this oz
to the notice of CAMC, the matter shail be taken to HMG.

33, Reward: If anyone does lln:-.!'r'r'[l.!l cell ; R
ahove, and one reports with evidence :’nr'.:l |.||I'r.~|m.~
ward of fine shall be zwarded 10 the iniermant.

od amd forest avea, fine of

ecticn or hunting of the
-30% re-

14, [f anyone allows grazing in affores
Rupees 5§ per plant destroyed - rest on damage.
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35. Each consu P

LlﬂrI-:':'-r '*’*'-*_'“”_“-“-1 t0 uge the resources from their ward
- - L k i J

plicanc : il:lljl clrcumstances, according to the need Ithﬁ. =

c vl apply o vieard « = -l TNE &=

TS S pply to the ward sub-comimitiees for is ap

ICense for dmber, =+ IO 185UaNCe of

(Mote; Some wards in Sim

they have to approach othe

pani VDC do not have forests: sn
ber needs),

r W, *fi
ards’ forests to meet their tirmn-

Annexure 2

annapurna Conservation Area Project

Bye-laws of Lwang Ghalel Conservation Area Management
Committee

|, Categorization and Fixation of tariff:

CAMC has fixed the following tariff for the timber found in
the area, on the basis of the quality and species.

Category A
i)  Champ (Michelia champasa)
i) Walnut (Juglens regia)

Category B

i) Aarcopti {Prumus napmalensis)

i) Kaulo {Persea spp.)

iii1  Chilaunay (Schima wallichii]

iv]  Katus (Castonopsis indica)

vi  Jhanu (Eurys acuminba)

viy  Drabdabay {Symplocos FARINEIEiAET ]
Category 'C'

[ Utis [ Alnus nepalensis)

ii} Rackchan (aphniphyllum Frimealayanensis)
i{iy Mauwa (Engelhardia spicata)

v Lakuri (Fracimus [Toribundia)

v} And others.

% For Category 'A' trees, the CAMC will issue permits only
for fallen and dead trees; MNepali Rupees 40/~ will be charged
per cubic freet
For category ‘B, Mepali Rupees 30/ per cubic feet.

Por category 'C', Mepali Rupees 20/~ per cubic feet
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. Prohibition to collect herb:

2, Prohibition of wood cutting without permit | | .
i) Collection of all types of herb {rom forest is prohibated,

i} Felling and cutring of trees without the permit issued by the

| . . 1 I} o - i .l'|E ---j .
o . ii} Anyone found digging out and collecting herb illegatly

ill be lepali Bu-
it} If the zbove rule is violared the offender will be Gned on the against the norms af rheh;P! Fi?;!&i:ﬂg;i::«i AII_‘AP
basis of the tariff that has been offended by the CAMC, pees 10,000/~ and the herb will iyl o
iii} The confiscated products and :h:: tocls used o co
J herb will be submitied to the ACAR
3. Prohibirion on felling standing category ‘A’ species: b)) With the approval of the CAMC and the ACAP the confis
A species i) A fine of Nepali Rupees 1000/~ to 2000/~ will be cated hetb can be used for scientific research purposes
charged to any person felling ar damaging the category, His/
her toals and the timber felled will alsg be S Ao |
= Prohibition of bamboo shoots collection o :
I . ' i\ Collection of bamboo shoots without the permission o
4. Provision of rimber for house construction ; ) Calisein of bk
il

The sub-CAMC can issue permii of nigals (hamboo) after de-
marcation of area, time and quantity.
Person interested in category A’ species of timber can recejve
d permit for maximum &0 cubic feet,

Delegation of Authority to sub-CAMC:

The CAMC can delegate the fellowing authority to the sub-
CAMLC.

i} The sub-CAMC can isste permit of nignfe (bamboo) after
demarcation of area, time and quantity

) Sub-CAMC can decide upon the time, quantity and area
in their respective wards for the cotlection of fuel waod
every year, While eaking the decision, care must be taken
by the respective committee to avoid negative impact as
far as possible. However the sub-CAMC has ro inform the
CAMC as well as the ACAP after the decision has sy
meade,

i) Management of respective comimittees” forest and the natu-
ral resources is under the sub-CAMC.

iv) The sub- CAMCs have to forward the application to the
CAMC, cn matters that have to be discuzsed/decided by
the CAMC and applications on the development activities
{on the basis of the prierity).

llegal collection of bamboo shoots can be fined up to

ii) . of
N-:‘tp:]li Hupees SO0 -

£. Bamboo Collection:

iy Permits for hamboo collection and cutting will ".1? Ht;au;l;
and decided by the CAMC. The villagers can cnly cut bairi
boo during the specified ome. |
if) A tax of Mepali Rupees 5/- per load has to e paid
The transfer and transport of any natural rn_-mur:II:SI_Lh':l.lE
has been legalized by the CAMC has to hawve 2 p{.'r.:;:l: rr:l.‘s:
the CAMC, which i checked by the CAMC guard at the
main catey/exit peint of the VDC .
{ amboo products outside
) Expart of bamboo shoots and bam ] ks
% L'ﬂr:T VDC is prohibited and can be fined up to Nepali
Rupees 300/~

fii]

For transfer and transport of timben: e
All people of the VDO are ':I:||-::|'.-'-'|::d. to Irms!ju.n.:jcq“n,_l.".::'_:,
outside of their VDC provided it was thvle.11i;:jZ[: i
ago. The concemed person has to -:-.I:«t:.un Llu:l 'FI!;::ID”. .-.“._-.r e
the CAMC and the ACAP office and the apphcation i
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ans. on has to be made during the monthly CAMC meet- 12. Prohibition of fishing:
i) '3 i) e fshir Aamimil ¢ river is strictly .
i :f;r:[:.;l S04 ull'r.hc tocal tax is levied on such timber. Befire ! 'Ej;ldtlz-li:lrt-:jml Ioilog By, ST i e
ne approval 5 made, the ACAP technical s r '
CAMC members have to examine 'l:‘:_.ﬂ:-;fli;s'dﬁ and the i) Fishing by using traditional methods like net fishing and
% ¢od fishing is allowed with the permission of the CAMC

{ii) Fishing using any dangerous methods like electric rods,

i ;I:r: extraction of stones fram the community land has to poizons and blasting s strictly prohibited,
[ a j . 3 - o e - - - -
EIDFE[ET:;::I |:-!r_t|1-!*_JC:'LJ'v1£.. CAMC has the aiitharity to iv) A fine of MR 2000,/ i charped for fishing by using guch
5 & gxrraction if it i harmful ar a
e il and may have negatlve

10, Permit for extraction of stones:

illegal and dangerous devices,
13. Prohibition of carrying hunting weapons to the forescs:
unting weapons like guns, pistols, bow and

1s |":||‘?h .
Ihil-. :.-».Ir:'vr'nlr ||'||: torest s EI-':IC:I' P['l"l

s ke ot oy
b hbu:d nie of the CAMC, so that the extraction does
ave much negative impact on the natoral un-.-irm.-

i' Carrying of h
aryow, animal

mental. o
i) Megal hibited
1 v e i ;. 1 . :
epal extraction of stones withour the permission of the ii1 Persons r_.i_,'n:;-ht ar geen hunting with such weapons il
be charged a fine of NRs 200/~ to 7000

CAMC j= S'r.ii:t‘g,.- r'l?'lliLjT
e Iacts dted. Any peps s g
is fined 3 sum :IfFrl*v.'R:: ||HLIU,-'-.“} person violating the rules
v} MRs. 2/- per piece s char 4 iy i
5 charged for the st 14. Prohibirion of encroachment
for roofing purposes, e stones (slates) uged damage cansed to the forest and it produces:
ent of the community forest for any purposes
icthy prohibited.

of the community forest and

i} Enctoachrn
and damage to its products are st

i} [fany one is found viclating the above rule, the concerned

1) Hunting of all PR
E I'wild animals in the area is prohibited. : e i i, thercon
sulb-CA a5 to immediately request the CAML Tor nec-
e fine will be made ac-

11. Prohibition of hunting:

i} Action will be tak . _
The punis hmc-rar [,T:E'E“;:n;.- person violating the rules, esgary action and investigation. |
LIS AL B r Ll IYESE s
The weapons, hunted animals and it cording to the damage done by the offender.
j A AR e . Ly .
confiscated and submitted to ”:L' ;EMEL“'TI'_}LL&- will be i) 1f the community tand is encroached and claimed as pri-
NRs 250007 will be fined for killina/in T vate land then a fine of NRs 1000/~ will be charged.
. al ling/injuri .
ards, musk deer, and bear. glinjuring the leon- S
MEs 60007 for Eilline/ini ) 5. Rewards:
(Hemitragus fem mh—,frl:jn{ii:r"? ",I I"IH Himalayan Thar Any person achong a8 awatcher and p:-;_u.-idjnt_- the CAMCs with
: “iit), Chioral. UNemoresis gaval) the information on the illegal activities {concerned with the
| be rewarded. 20% of the

natural resources) in the arca wil
ter will be given to the informer.

R 4000/~ for killing /injuring deer and hares
total fine charged to the offend

MEs 2000/~ 5000/ for other wild animals
- NRs 25,000/~ for killing/in] .
A0 for killing/injuring Danfe (Laphophorus 16. Regular meetings:

impejamis), Moral (Tragopan satyra)

- o L yra), Cheer pheasa ) :

(Catrens wallich)) and other Species. TR i Hegular ml:-nllql',.- .ranEL[ingif{m l:l_--.'ﬁlrg.-' ]I_-iLn al the Mepali
be held at the VDC hatl at Lumre,

= NRs 1000/~ to 5000/~ for killing other wild birds.

myonth wil
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i} The chairperson is authorized ro call for EMETTETCY M-
ings when necegsary.,

17. Rights to revise the Bye-laws:

In order to execute the duties effectively and smoothly, the
LAMC has the right to revise, add and change the bye-laws
according to the time and sitnation,

18. Co-ordination:

Any outside agency has to consult and inform the CAMC while
impletnenting any project and planning for the VDC,
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Other related books are also available with 5{31;;. wriksh; please request
i catalogue
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